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Food and Nutrition Service

7 CFR Part 226
RIN 0584-AC24
Child and Adult Care Food Program;

Improving Management and Program
Integrity

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule proposes changes to
the Child and Adult Care Food Program
regulations. These changes result from
the findings of State and Federal
Program reviews and from audits and
investigations conducted by the Office
of Inspector General. This rule proposes
to revise: State agency criteria for
approving and renewing institution
applications; certain State- and
institution-level monitoring
requirements; Program training and
other operating requirements for child
care institutions and facilities; and other
provisions which we are required to
change as a result of the Healthy Meals
for Healthy Americans Act of 1994, the
Personal Responsibility and Work
Opportunities Reconciliation Act of
1996, and the William F. Goodling
Child Nutrition Reauthorization Act of
1998. Additional statutory changes
resulting from enactment of Public Law
106—224, the Agricultural Risk
Protection Act of 2000, will be
addressed in one or more future
rulemaking actions. The proposed
changes are primarily designed to
improve Program operations and
monitoring at the State and institution
levels and, where possible, to streamline
and simplify Program requirements for
State agencies and institutions.

DATES: To be assured of consideration,
comments must be postmarked on or
before December 11, 2000. Comments
will also be accepted via E Mail
submission at the following Internet
address:
CNDPROPOSAL@FNS.USDA.GOV.

ADDRESSES: Comments should be
addressed to Mr. Robert Eadie, Chief,
Policy and Program Development
Branch, Child Nutrition Division, Food
and Nutrition Service, Department of
Agriculture, 3101 Park Center Drive,
Room 1007, Alexandria, Virginia
22302—1594. All written submissions
will be available for public inspection at
this location Monday through Friday,
8:30 a.m.—5 p.m.

FOR FURTHER INFORMATION CONTACT: Mr.
Edward Morawetz or Ms. Melissa

Rothstein at the above address or by
telephone at (703) 305-2620. A
regulatory impact analysis was
completed as part of the development of
this proposed rule. Copies of this
analysis may be requested from Mr.
Morawetz or Ms. Rothstein.

SUPPLEMENTARY INFORMATION:
Background

Why is USDA issuing this proposed
rule?

In recent years, State and Federal
Program reviews have found numerous
cases of mismanagement, abuse, and, in
some instances, fraud by child care
institutions and facilities, especially
(though not exclusively) in the family
day care home component of the Child
and Adult Care Food Program (CACFP).
These reviews revealed weaknesses in
State agency and institution
management controls over Program
operations, and examples of regulatory
noncompliance by institutions,
including failure to pay facilities or
failure to pay them in a timely manner;
improper use of Program funds for non-
Program expenditures; and improper
meal reimbursements due to incorrect
meal counts or to miscategorized or
incomplete income eligibility
statements. In addition, audits and
investigations conducted by the Office
of Inspector General (OIG) have raised
serious concerns regarding the adequacy
of financial and administrative controls
in CACFP.

Why did OIG conduct these audits and
investigations?

The Food and Nutrition Service (FNS)
asked OIG to conduct an audit of the
family day care home component of
CACFP because of the results of State
and Federal Program reviews. OIG
selected five States for inclusion in the
audit based on the States’ total family
day care home sponsor and provider
enrollment, program costs, and
geographic location. Then, it randomly
selected family day care sponsors and
providers within those five States to be
included in the audits.

What did the OIG audits reveal?

In 1995, OIG released a report (No.
27600-6—At) which presented the
results of these five audits. The audits
evaluated:

» The adequacy of FNS, State agency,
and family day care home sponsors’
financial and administrative controls
over meal claims;

* The accuracy of Program and
participation data and claims for
reimbursement submitted by family day
care home sponsors; and

* Whether State agencies and
participating institutions complied with
applicable laws, regulations, and
guidance.

These audits found serious types of
regulatory noncompliance by both
sponsors and homes, including:

* Meals claimed for absent children;

* Meals claimed for nonexistent
homes and children;

* Lack of documentation for meal
counts and/or menu records;

» Failure by sponsors to perform
required monitoring visits; and

* Sponsors’ failure to require
providers to attend training.

Later, OIG conducted additional
audits of family day care home and
child care center sponsors, many of
which State or Federal Program
administrators had suspected of having
serious management problems.

These targeted audits, which were
released in August of 1999 and were
referred to collectively as “Operation
Kiddie Care” by OIG, confirmed the
findings of the 1995 audits and
developed additional findings as well.

What were OIG’s recommendations to
FNS in the 1995 audit?

Based on its findings, OIG’s 1995
audit recommended changes to CACFP
review requirements and management
controls. Their most significant
recommendations were that the CACFP
regulations be amended to require that:

» Sponsors and State agencies make
unannounced monitoring visits to day
care homes;

» Parental contacts be made in order
to verify children’s Program
participation;

» Sponsor reviews of day care homes
include, at a minimum, reconciliation of
enrollment, attendance, and meal claim
data;

» All family day care home providers
receive training each year; and

¢ At aminimum, all State agency
reviews include certain specified review
elements.

In total, the 1995 audit made fifteen
recommendations. We have completed
action on the five OIG recommendations
from the national audit which do not
require regulatory change. The other ten
recommendations would require
regulatory change, most of which are
addressed in this preamble.
Recommendations from the 1995 audit
which were addressed in Public Law
106—224 will be addressed in a separate
rulemaking action.

We agree with the 1995 audit
recommendations and believe they will
support our efforts to improve CACFP
administration. In some cases, we
believe that OIG’s recommendations
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regarding family day care home
sponsoring organizations and day care
home providers have merit for other
types of institutions and facilities
participating in the Program as well.

Is the Department including in this
proposal any of the recommendations
from OIG’s 1999 “Operation Kiddie
Care” audit?

Yes. Most of the “Operation Kiddie
Care” audit’s recommendations for
regulatory changes also appear in this
proposed rule. Those which are not
addressed in this rule will be included
in a separate rulemaking action, due to
the fact that they were included in Pub.
L. 106—224. The single exception to this
statement is that we have not
incorporated, either in this proposal or
in the separate rulemaking being
developed to implement Pub. L. 106—
224, the audit’s recommendation for a
major Program design change in the way
that sponsoring organizations of family
day care homes are reimbursed for their
administrative expenses. We fully
concur with OIG regarding the
seriousness of the “Kiddie Care” audit’s
findings, and have already addressed a
number of issues raised in that audit in
Program training which was provided to
State agency staff during the fall and
winter of 1999-2000. Nevertheless, we
have not received sufficient input from
the public and from Program
stakeholders to make legislative or
regulatory proposals regarding Program
design or structure at this time.

Therefore, we would like to use this
opportunity to solicit comment on this
recommendation from Program
stakeholders and others who are
knowledgeable of CACFP. The major
program design recommendation from
the “Kiddie Care” audit on which we
are seeking public comment is OIG’s
proposal that we develop a new system
of administrative reimbursement for
sponsors of family day care homes. The
current administrative reimbursement
system for sponsors of family day care
homes sets a cap on administrative
expenses which is based on the total
number of homes sponsored. Sponsors
are paid the lesser of: the number of
homes administered times a per home
administrative rate; actual
administrative costs; or the sponsor’s
approved budget. Thus, under the
current structure, there is a built-in
incentive for day care home sponsors to
administer more homes, and a built-in
disincentive to terminate homes’ CACFP
participation, even if the homes are
doing a poor job of administering the
Program, since a larger number of
homes raises the “ceiling” on the
sponsor’s administrative earnings.

The management improvement
training provided to State Program
administrators addresses this problem
by providing State agencies with the
tools to perform better and more
thorough reviews of sponsors’ budgets
and budget revisions, administrative
costs will be held to reasonable levels,
regardless of the “ceiling” resulting
from the homes times rates calculation.
However, even if these budget review
techniques are fully implemented and
work as intended, the current system
may perpetuate some of the incentive
for sponsors to administer more homes,
because their administrative cost ceiling
will continue to be determined by the
number of homes administered. We are
therefore asking readers of this rule to
comment on the following possible
alternatives to the current system of
administrative reimbursement for
sponsors of family day care homes:

* Eliminate “homes times rates’ as a
component of the administrative cost
system, instead paying sponsors the
lesser of actual costs or approved budget
amounts;

+ Establish a fixed percentage of the
meal reimbursement distributed to
providers as the sponsor’s
administrative payment. In other words,
if the sponsor disburses $300,000 per
month in meal reimbursements to its
providers, they would receive, in
addition to the $300,000 in meal
reimbursements for its providers, up to
some fraction (perhaps 10 to 15 percent)
of that amount to cover all of their
approved and allowable administrative
expenses;

 Pay sponsors a fixed fee for each
reimbursable meal served by their
providers;

* Lower the per home administrative
rates for sponsors of more than 200
homes, to reduce their financial
incentive to sponsor more homes; and

* Any other system of administrative
reimbursement which commenters
might recommend.

Ultimately, we will analyze comments
made in response to these possible
alternatives to the current
administrative reimbursement system,
along with input gathered from other
Program stakeholders, and either
develop legislative proposals for
congressional consideration or present a
separate regulatory proposal for changes
to this aspect of the Program, as
appropriate. We plan to offer legislative
proposals, and/or to issue another
rulemaking or other guidance
addressing these issues, as appropriate,
no later than March 31, 2001.

How is the remainder of this preamble
organized?

This rule proposes revisions to
CACFP regulations based on the 1995
and 1999 OIG audit recommendations;
the results of State and Federal
administrative reviews; discussions
with OIG and Program administrators
regarding reviews, audits and
investigations undertaken since 1995;
and suggestions offered by Program
administrators and included in
comprehensive CACFP management
improvement guidance which FNS
issued in 1997 and 1998.

The preamble is divided into four
parts:

I. State agency review of institutions’
Program applications;

II. State agency and institution
monitoring requirements;

III. Training and other operational
requirements; and

IV. Other provisions mandated by
Pub. L. 103-448, the Healthy Meals for
Healthy Americans Act of 1994, Pub. L.
104—193, the Personal Responsibility
and Work Opportunities Reconciliation
Act of 1996, and Pub. L. 105-336, the
William F. Goodling Child Nutrition
Reauthorization Act of 1998.

While many of the changes proposed
in Parts I-III of this preamble are
discretionary changes designed to
improve Program management and
streamline Program operations, the
Department is also including a number
of changes to the CACFP regulations
which it is required to make by Pub.
Laws 103—448, 104-193, and 105-336.
Although the Department encourages
public comments on its approach to
implementing the changes required by
these three laws, commenters are
reminded that the provisions of these
laws, amending the Richard B. Russell
National School Lunch Act (NSLA),
require that these changes be made.
Most of the mandatory changes are
located in Part IV of this preamble,
though some appear in other parts of the
preamble, depending on whether the
statutory change was thematically
related to the discretionary changes
being discussed in another part of the
preamble. Non-discretionary provisions
will be identified in the preamble
discussion.

In addition to the statutory provisions
above, on June 20, 2000, President
Clinton signed the Agricultural Risk
Protection Act (ARPA) of 2000. Section
243 of that Act, entitled “Child and
Adult Care Food Program Integrity”,
mandated a number of changes to
CACFP designed to reduce the risk of
Program fraud, abuse, or
mismanagement. To implement these
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mandated changes, we will soon
address in a separate complementary
rulemaking action provisions which
relate to many of the issues and
provisions which are addressed in this
rulemaking. The new statutory changes
affecting CACFP to be addressed in the
second rulemaking are as follows:

(1) Restructuring of the definition of
the term “institution” [Sec. 243(a)(1)—(7)
of ARPAJ;

(2) Change to basic institution
eligibility criteria:

(a) Institutions must not have been
determined ineligible to participate in
any publicly-funded program [Sec.
243(a)(8)(A)];

(b) Requirement that sponsors employ
an appropriate number of monitoring
staff [Sec. 243(a)(8)(B)];

(c) Restrictions on outside
employment for sponsor employees
[Sec. 243(a)(8)(D)]; and

(d) State bonding requirements [Sec.
243(a)(8)(D)];

(3) Conditions for approval of
institutions [Sec. 243(b)(1)] including:

(a) Requiring all institutions
participating in CACFP to be financially
viable, administratively capable, and
have internal controls in place to ensure
Program accountability;

(b) Eliminating the participation of
private nonprofit institutions which are
in a “moving towards tax exempt”
status; and

(c) Requiring that new sponsors
demonstrate a need for their services, by
showing that they provide Program
benefits to currently unserved facilities
or children.

(4) Basic monitoring requirements
[Sec. 243(b)(2)];

(5) Provision of Program information
to parents [Sec. 243(b)(4)];

(6) Allowable administrative expenses
for sponsoring organizations [Sec.
243(b)(5)];

(7) Termination or suspension of
participating organizations, corrective
action, hearings, disqualified list [Sec.
243(c)l;

(8) Funds recovery [Sec. 243(d)];

(9) Limitation on center sponsors’
administrative expenses [Sec. 243(e)];

(10) Provider transfers [Sec. 243(f)];

(11) Addition of third State to for-
profit demonstration project [Sec.
243(g)l;

(12) Training and technical assistance
on fraud and abuse identification and
prevention [Sec. 243(h)];

(13) At-risk program [Sec. 243(i)]; and

(14) Withholding of State
Administrative Expense Funds (SAE)
due to State failure to train or monitor
[Sec. 243()].

Part I. State Agency Review of
Institutions’ Program Applications

A. State Agency Review of a New
Institution’s Application

What does the law say with regard to the
duration of an application?

Section 204(a)(3) of Pub. L. 101-147
amended section 17(d) of the NSLA (42
U.S.C. 1766(d)) by adding a new
paragraph (2)(A) which requires the
Department to “develop a policy that
allows institutions providing child care
..., at the option of the State agency,
to reapply for assistance . . . at 2-year
intervals.” It also requires that State
agencies choosing this option must
“confirm on an annual basis” that each
participating institution is in
compliance with the licensing and
approval requirements set forth at
section 17(a)(1) (42 U.S.C. 1766(a)(1)).
Later, in 1994, section 116(b) of Pub. L.
103—448 amended section 17(d)(2)(A)
(42 U.S.C. 1766 (d)(2)(A)) by extending
the two-year CACFP reapplication
interval to three years. The enactment of
these provisions lessened the burden
placed on State agencies and
institutions by eliminating the
requirement for an annual Program
application. In addition, the provisions
gave State agencies the option of
allowing institutions to apply for
participation at other than annual
intervals.

Are three-year and one-year
applications the only options available
to the State agency?

No. Although the statute requires
reapplication for participation at least
once every three years, we believe that
it does not require annual or biennial
applications to be the only alternatives
to the triennial option. Therefore, this
rule proposes to remove the references
to an annual application found in the
introductory paragraphs of current
sections 226.6(b) and 226.6(f), and in
section 226.7(g), and to further revise
section 226.6(b) to require each
institution to reapply for participation at
a time determined by the State agency,
as long as not more than three years
have elapsed since its last application
approval. This proposal would not
prevent administering agencies from
retaining an annual application process;
rather, it would give State agencies the
option to consider whether the annual
renewal of applications represents the
most efficient and effective means of
carrying out their Program
responsibilities, and to consider any
length of application between 12 and 36
months. In addition, if an institution
submits a renewal application, and the

State agency has not conducted a review
of that institution since the last
agreement was signed or extended but
has reason to believe that such a review
is immediately necessary, the State
agency may approve the institution for

a period of less than one year, pending
the completion of such a review.

Is the Department proposing changes
other than giving State agencies the
option of using three-year applications?

Yes. We are aware of the desirability
of establishing less burdensome
application requirements. The original
requirements were promulgated at a
time when State agencies and
institutions were required to deal with
a new and rapidly expanding program.
However, by 1990, when we convened
the Task Force on Paperwork Reduction
in Child Nutrition Programs (which was
mandated by section 108 of Pub. L. 101—
147, the Child Nutrition and WIC
Reauthorization Act of 1989), the
CACFP application was frequently cited
as including redundant and unnecessary
elements, and as requiring the annual
submission of information for which
updates either are not needed that
frequently or are already collected in
monthly reports. We therefore believe it
is appropriate to consider regulatory
changes other than the single change
(giving State agencies the option of
taking applications on an up to three-
year cycle) required by the statute.

What other general changes to the
application process does this rule
propose?

There are four.

First, this rule proposes to reorganize
sections 226.6(b) and (f). It proposes that
section 226.6(b) set forth the broad
requirements for the information which
institutions must include in their
applications, and that section 226.6(f)
specify the frequency with which the
institution would be required to update
the information contained in its original
application.

On September 26, 1995, we issued
updated guidance pertaining to the
multi-year application renewal option.
This guidance gave State agencies an
opportunity to implement the statutory
changes prior to publication of a
regulation, and also enabled them to
eliminate from their applications any
unnecessary or duplicative information
which renewing institutions were
previously required to submit. That
guidance also provided State agencies
with broad parameters for determining
how often they need to require
institutions to submit updated
information concerning various aspects
of the institution’s Program operations.
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Most of the provisions of that guidance
are being proposed without change in
this rule.

Second, current Program regulations
at sections 226.6(b), 226.6(f), 226.7(g),
226.15(b), 226.16(b) and 226.23(a) all
establish various requirements for
Program applications. We propose to
consolidate these requirements so that
State agencies and institutions may
more easily refer to them in the
regulations during the application
process.

Third, we also believe it is useful to
differentiate between the application
requirements for “new”” and “‘renewing”
institutions. It is appropriate to
recognize these distinctions since
institutions applying to enter the
Program for the first time, or to re-enter
the Program after a lapse in
participation, should be evaluated on a
different basis than those which have
been participating for some time. Even
greater attention needs to be paid to
first-time applicants and applicants re-
entering the Program after a lapse in
participation, so that they will
successfully operate the Program from
the start.

We believe that the need to ensure
that new applicants are brought into the
Program successfully is best served by a
regulation which establishes specific
minimum requirements for applications
submitted by new institutions, but
which allows State agencies to largely
manage the continued participation of
renewing institutions through the
application renewal process in the
manner they see fit. Therefore, this rule
proposes very specific application
requirements for new institutions.
However, for renewing institutions, this
rule proposes to specify only that the
reapplication be evaluated on the basis
of the institution’s ability to operate the
Program properly, efficiently, and
effectively as documented in its
management plan (if the institution
sponsors child care facilities), its
administrative budget, and its prior
record in operating the Program. The
proposed revisions to section 226.6(f)
would specify those information
elements which institutions would be
required to update on a regular basis,
regardless of the duration of time which
the State agency allows an application
to be in effect.

Fourth, and finally, the results of OIG
audit activity have convinced us that
State agencies must be explicitly
required to consult the seriously
deficient list when reviewing any
institution’s application for
participation. In several instances, OIG
found that an institution or individual
which had been terminated from CACFP

for cause and placed on the seriously
deficient list by one State was
subsequently admitted to participation
by another State. Thus, we are
proposing to add regulatory language
requiring that a State agency consult the
seriously deficient list, and deny the
application of any institution or
individual on the list, whenever it
reviews any institution’s application to
participate.

Accordingly, this proposed rule
would remove the requirements for
application content and the application
process found at section 226.6(b)(1)—
(10), section 226.6(f)(2) and (3), section
226.15(b), and section 226.23(a); add
definitions of “new”” and “‘renewing”
institutions to section 226.2; revise and
reorganize sections 226.6(b) and (f); and
make other changes to relocate, revise,
or delete the requirements of these and
other parts of the current regulations, as
follows.

Won'’t a shorter Program application
give State agencies less information
about the institutions whose potential
ability to operate the Program is being
assessed?

No. Although some may view less
frequent applications and fewer
application requirements as contrary to
this proposal’s stated intent to improve
Program management, we do not believe
that streamlined, multi-year application
procedures for renewing institutions
will impede State agencies’ ability to
improve Program management. In fact,
the less frequent processing of renewal
applications, coupled with the
elimination of unnecessary information
on the application, should allow State
agencies to devote more time to
evaluating applicant institutions’
potential ability to operate the Program
properly, efficiently, and effectively,
especially through review of the
administrative budgets submitted by all
institutions and the management plans
submitted by sponsoring organizations
of homes and/or centers.

What specific application requirements
are in the current regulations?

Section 226.6(b) of the current
regulations establishes the broad State
agency requirements governing the
annual application process for
institutions and for the facilities on
whose behalf sponsoring organizations
apply. As part of the annual
application/re-application process, an
institution must currently:

* Renew its Program agreement;

* Submit current enrollment and free
and reduced price meal eligibility
information [centers onlyl;

¢ Submit enrollment information and
an assurance that providers’ own
children enrolled in the Program are
eligible for free and reduced price meals
[sponsoring organizations of family day
care homes only];

* Issue a nondiscrimination policy
statement and media release;

* Submit a management plan
[sponsoring organizations only];

e Submit an administrative budget;

* Submit documentation that child
care facilities are in compliance with
licensing/approval requirements;

¢ Submit documentation that they are
in compliance with the requirements
pertaining to receipt of Title XIX or Title
XX benefits [proprietary centers onlyl;

 Indicate a preference for
commodities or cash-in-lieu of
commodities [centers only]; and

 Indicate a preference to receive all,
part or none of an advance payment.

Current section 226.6(b)(10) also
requires State agencies to:

* Notify institutions within 15
calendar days of receipt of an
incomplete application;

» Provide technical assistance to
institutions which submitted an
incomplete application; and

» Approve or disapprove applications
within 30 calendar days of receipt of a
complete application.

Current sections 226.6(f)(1)—(3) and
226.7(g) expand upon the requirements
of sections 226.6(b)(1), (5), and (6) by
describing the information to be
included in the Program agreement and
the management plan, and by
establishing requirements pertaining to
the State agency’s review and approval
of the administrative budget. Current
section 226.15(b) reiterates the annual
institution application requirements set
forth in section 226.6(b) and requires
that nonprofit institutions submit
evidence of their tax exempt status in
accordance with section 226.15(a).
Current section 226.16(b) reiterates the
annual application requirements
pertaining to institutions which are
sponsoring organizations of child care
facilities, and section 226.23(a) requires
that each institution submit, and State
agencies approve, a free and reduced
price policy statement to be used in all
child care and adult day care facilities
under the institution’s supervision as
part of the annual application process.

What changes to the current
requirements does this rulemaking
propose, and why?

Current section 226.6(b), introductory
paragraph and (b)(1): Program
agreement—

First, all references to the agreement
under the current introductory
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paragraph to section 226.6(b) would be
removed; current section 226.6(b)(1)
would be removed and replaced with a
new section 226.6(b)(1); and the specific
requirements pertaining to agreements
which appear at current section
226.6(f)(1) would be relocated to a new
section 226.6(b)(2) dealing with
agreements.

Second, the basic requirement that
State agencies establish an application
process, and the general requirements of
that process, would be included in the
introductory text of proposed section
226.6(b)(1).

In addition, the introductory text
would require State agencies to
establish a reapplication process and to
meet the statutorily mandated deadlines
for review of an institution’s
application. However, this paragraph
would only specify that applications be
in effect for a maximum of 36 months.
Otherwise, State agencies would be free
to establish their own reapplication
requirements, provided that the
requirements of section 226.6(f)—which
would specify the timeframes for
submitting and re-submitting
documentation of compliance with
specific Program requirements, as
discussed below—are met.

Proposed section 226.6(b)(1)(i) would
contain the minimum requirements for
new applicants, and would include
most of the required elements of the
application set forth at current section
226.6(b)(1)—(10), modified slightly as
discussed below, as well as the specific
language regarding the content of the
sponsor’s management plan found at
current section 226.6(f)(2). The
modifications to the wording of the
requirements set forth in current section
226.6(b)(1)—(10) are necessitated by the
distinctions being drawn in this
proposal between new applicants and
renewing institutions; these specific
items will now only be required of new
applicants. In addition, current section
226.6(b)(10), which makes the
institution’s “choice to receive all, part,
or none of the advance payment” a part
of the application, must be modified
due to Pub. L. 104-193’s elimination of
the requirement that State agencies
make advance payments available to
Program institutions upon request.

Proposed section 226.6(b)(1)(ii) would
require State agencies to establish
procedures for reviewing the
applications of renewing institutions no
more than annually and no less than
every three years. The proposed rule
would allow State agencies to determine
the remaining content of the renewal
application, provided that institutions
continue to update Program information

elements as set forth in the proposed
revision to section 226.6(f).

As noted previously, under this
proposed revision to the application
process, State agencies would continue
to be responsible for distributing to, and
collecting from, participating
institutions certain Program information
and data, and for ensuring that the
CACEFP is being operated in compliance
with all regulatory requirements. In this
proposed rule, these additional State
agency responsibilities for information
collection or dissemination outside of
the application process are grouped into
three paragraphs within revised and
reorganized section 226.6(f),
“Miscellaneous responsibilities”.
Section 226.6(f)(1) would delineate
responsibilities, including the collection
or distribution of certain information,
which State agencies would be required
to perform annually; section 226.6(f)(2)
would list State agency responsibilities
to be performed at least once every three
years; and section 226.6(f)(3) would
enumerate those State agency
responsibilities which could be
complied with at intervals established at
the State agency’s discretion, though not
more frequently than annually.

Current section 226.6(b)(2): Child care
center requirements pertaining to free
and reduced price eligibility

The current regulations at section
226.6(b)(2) require that centers submit
current free and reduced price eligibility
information annually. This requirement
would be relocated to proposed section
226.6(b)(1)(i)(A), and new independent
centers and new sponsors of centers
would continue to be required to submit
such information to the State agency
with their initial application. In
addition, collection of this information
by the State agency would be required
annually at proposed section 226.6(f)(1)
to enable the State agency to use this
information to construct an annual
claiming percentage or blended rate for
each participating child care center in
accordance with section 226.9(b) of the
current regulations. In States where the
administering agency mandates the
“actual count” method for centers, such
information would already be submitted
on a monthly basis.

Current section 226.6(b)(3): Family
day care home sponsoring organization
requirements for submission of
enrollment information—

Current section 226.6(b)(3) requires
sponsors of family day care homes to
annually provide aggregate enrollment
information for the homes they sponsor
and to confirm the eligibility of
providers’ children for free and reduced
price meals. Under this proposed rule,
these requirements would be

maintained for new sponsoring
organizations of family day care homes
at revised section 226.6(b)(1)(i)(B), in
that sponsors would be required to
provide an estimate of their annual
aggregate enrollment for planning
purposes; State agencies could include
or exclude this requirement from
sponsoring organizations’ renewal
applications. The specific data reporting
requirements pertaining to tier I and tier
II homes and meals, which are currently
found at section 226.6(f)(11), have been
included in proposed section
226.6(b)(1)(i)(B) as a required part of the
application for new family day care
home sponsoring organizations, and
current section 226.6(f)(11) is proposed
to be deleted. These data reporting
requirements would only be included in
proposed section 226.6(f)(1) indirectly,
insofar as the estimated number of
homes and children enrolled would be
an integral part of the institution’s
budget which the State agency would
collect annually in accordance with
proposed section 226.6(f)(1)(vi). The fact
that this information will be collected
monthly on the FNS—44 form, starting in
Fiscal Year 2000, means that sponsoring
organizations would far exceed this
requirement.

Current sections 226.6(b)(4),
226.15(b)(5), and 226.23(a):
Nondiscrimination policy statement and
media release—

Current sections 226.6(b)(4) and
226.15(b)(5) require the “issuance of a
nondiscrimination policy statement and
media release’ as part of the annual
application. The wording of this
requirement at proposed section
226.6(b)(1)(i)(C) will be altered slightly
to require that each new institution
submit its free and reduced price policy
statement, its nondiscrimination policy
statement, and a copy of its media
release announcing the Program’s
availability at participating child care
facilities. Because section 722 of Pub. L.
104-193 prohibited institutions from
being required to re-submit the policy
statement unless it was substantively
changed, section 226.6(b)(1)(ii) would
prohibit State agencies from requiring
resubmission unless the institution has
made substantive changes to the
statement. However, all institutions
would continue to be required, at
proposed section 226.6(f)(1), to annually
submit to the State agency
documentation that they had issued a
media release which informed the
public of the Program’s availability, and
State agency collection of the
nondiscrimination statement would be
done on an “as needed” basis (i.e., only
when the institution made substantive
changes to its free and reduced price
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policy) under proposed section
226.6(f)(3). Because these requirements
would now be located at proposed
section 226.6(f), the current
requirements at section 226.15(b)(5)
would be removed. Finally, the current
requirement at section 226.23(a) for the
institution to submit its free and
reduced price policy statement with its
application would be revised to conform
to the new requirements of Pub. L. 104—
193.

Current section 226.6(b)(5):
Sponsoring organization management
plans—

The current requirement at section
226.6(b)(5), under which sponsoring
organizations must annually submit a
management plan as part of their
application, would be moved to
proposed section 226.6(b)(1)(i)(D),
governing the submission of
applications by new institutions, as
would the substance of current section
226.6(f)(2), which details the specific
elements which must be included in a
sponsor’s management plan. Because it
is such a critical document in
establishing a sponsoring organization’s
ability to perform its Program
responsibilities, this rule also proposes
to specifically require an updated
management plan to be part of
sponsoring organizations’ renewal
applications. Because of this proposal to
require submission of a current
management plan with the renewal
application, we propose to leave more
frequent updates of the plan to the State
agency’s discretion if the State agency
has chosen to take applications less
frequently than annually and to include
the management plan update
requirement at revised section
226.6(f)(2), meaning that the State
agency would be required to collect the
amended plan from sponsors no less
frequently than every three years.

The only portion of the management
plan which would require annual
updating would be the sponsoring
organization’s administrative budget, as
discussed in the next paragraph of this
preamble. Of course, justification for
changes to a sponsoring organization’s
budget assumptions might also require
amendments to other portions of the
management plan dealing with staffing,
projected growth or decline in the
number of providers sponsored, or other
factors.

Current sections 226.6(b)(6) and
226.15(b)(3): Institutions’ administrative
budgets—

Current sections 226.6(b)(6) and
226.15(b)(3) require that institutions
annually submit administrative budgets
with their application. Current sections

226.6(f)(3) and 226.7(g) require the State
agency to:

* Review and approve administrative
budgets;

 Limit the allowable administrative
costs of family day care home
sponsoring organizations to the
administrative costs in their approved
budgets; and

+ Establish administrative cost limits
for other institutions [e.g., independent
centers and sponsors of centers] as it
sees fit.

This proposed rule would continue to
require, at proposed sections
226.6(b)(1)(i)(E) and (b)(1)(ii), that both
new and renewing institutions submit
administrative budgets for State agency
approval with their applications. In
addition, this rule proposes at section
226.6(f)(1) that revised budgets be
submitted for State agency review and
approval by all sponsoring organizations
each year, and at proposed section
226.6(f)(3) that the administrative
budgets of independent centers be
submitted as frequently as the State
agency deems necessary. [Note: routine
adjustments to annual budget
projections are reviewed by State
agencies for all CACFP institutions on
an ongoing basis, in accordance with
section 226.7(g)]. Finally, the reference
to “annual” budgets currently found in
section 226.7(g) would be deleted, since
budgets for independent centers would
no longer be required on an annual
basis. However, all budgets, whenever
submitted, would be required to
demonstrate the institution’s ability to
manage Program funds in accordance
with this Part, OMB circulars, FNS
Instruction 796-2, and the Department’s
Uniform Financial Management
Requirements.

Our September 26, 1995, guidance
concerning application requirements
permitted institutions which sponsored
only centers to submit budget revisions
every three years. However, due to
concerns raised by OIG in the Kiddie
Care audits regarding the amount of
administrative costs claimed by some
sponsors of centers, this rule proposes
to require all sponsoring organizations
(whether of homes and/or centers) to
resubmit their entire budget for annual
review by the State agency. The 1995
guidance remains in effect until such
time as the Department issues a final
version of this proposed rule, but the
Department encourages State agencies to
review the administrative budgets of
center sponsors on a more frequent basis
than was required in the 1995 guidance.

Finally, to underscore the importance
of the State agency’s review of the
institution’s budget, we propose to
specifically state that all approved costs

in the budget shall be necessary,
reasonable, allowable, and allocable in
accordance with Department financial
management regulations, OMB
circulars, and the CACFP Financial
Management Instruction. The audits
conducted by OIG revealed State agency
budget review to be a particular
weakness in a number of States, and it
is important to emphasize the purpose
of the budget review and the budget
amendment process in the regulatory
text itself.

Current sections 226.6(b)(7),
226.15(b)(4), and 226.16(b)(3): Licensing
and Approval Information—

The current application requirements
at sections 226.6(b)(7), 226.15(b)(4), and
226.16(b)(3) require documentation of
licensing or approval to be submitted
each year. As previously noted, section
17(d)(2)(B) of the NSLA requires that
State agencies exercising the option to
take applications at other than annual
intervals are nevertheless required to
“confirm on an annual basis that each
such institution is in compliance with
the licensing or approval provisions of
[section 17(a) of the law].” (emphasis
added) Therefore, this rule continues to
require (at section 226.6(b)(1)(i)(F)) that
facilities submit documentation of their
licensure or approval. The Department
also proposes that revised section
226.6(f)(1) include the requirement that
State agencies annually obtain from
institutions or facilities the licensure or
approval status of any facility which is
required to be licensed or approved.

However, with regard to this
requirement, the Department wishes to
stress that this system would not
necessarily have to include the
submission of the same “hard copy”
paper documentation year after year.
Some State CACFP agencies have made
arrangements with the State licensing
agency to provide them with
computerized updates, either by
providing a list of all licensed facilities
or by notifying the CACFP State agency
on an “‘exception” basis of any child
care facility whose license/approval has
lapsed or been terminated. The
Department encourages such
arrangements in the interest of reducing
administrative burden, while
maintaining Program integrity and
statutory and regulatory compliance.

Current sections 226.6(b)(7) and
226.15(a): Tax-exempt status
information—

Current regulations at section
226.6(b)(7) and 226.15(a) require
institutions to document their tax-
exempt status as part of their
application. This requirement would be
retained for new sponsors at proposed
section 226.6(b)(1)(1)(G). However, we
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propose to place the periodic
resubmission of such documentation at
the State agency’s discretion at revised
section 226.6(f)(3).

Public Law 105-336 amended the
provision which allowed institutions to
participate after they had applied for,
but before they had officially received,
their tax-exempt status. Subsequently,
Public Law 106—224 removed this
provision from the law entirely,
meaning that only institutions which
have received their tax exempt status
under the Internal Revenue Code of
1986 are permitted to participate. This
change will be addressed in a second
rulemaking.

Current sections 226.6(b)(8) and
226.15(b)(6): Proprietary center
requirements—

Current regulations at sections
226.6(b)(8) and 226.15(b)(6) set forth the
application requirements for proprietary
centers. Such centers are permitted to
participate in a given month only if at
least 25 percent of their licensed
capacity or enrolled participants receive
funding under Title XX of the Social
Security Act (42 U.S.C., section 1397, et
seq.) The requirement that a new
applicant proprietary center document
its eligibility would be retained at
proposed section 226.6(b)(1)(i)(H).
However, no similar requirement would
be included for renewing institutions at
proposed section 226.6(b)(1)(ii) since, as
a condition of their eligibility, such
centers are required to document
compliance with the 25 percent
requirement each month. Therefore, this
rule proposes to place the periodic
resubmission of such documentation at
revised section 226.6(f)(3), since the
State agency is already receiving this
information on a monthly basis as part
of the claiming process.

Current sections 226.6(b)(9) and
226.6(f)(5)-(6): Information on
commodities—

The current application requirement
at section 226.6(b)(9) under which
institutions are to indicate their
preference for commodities or cash-in-
lieu of commodities would be included
in the requirements for new applicants
at proposed section 226.6(b)(1)(i)(I) and
in proposed section 226.6(f)(3) as a
general State agency responsibility. This
would provide State agencies with the
flexibility to allow institutions to
change the initial statement of
preference submitted with their original
application on an ‘“‘as needed” basis.
The requirement for annual submission
of this information by institutions at
current section 226.6(h) would be
deleted by removing the first sentence
and by making conforming changes to
the remainder of the paragraph.

The current provisions at sections
226.6(f)(5)—(6), which require that State
agencies determine institutions’
preferences with regard to receiving
commodities or cash-in-lieu of
commodities and make available
information regarding foods available in
plentiful supply, have been relocated in
this proposed rule into revised section
226.6(h), which addresses State
agencies’ overall responsibilities
relating to commodity distribution.

Current section 226.6(b)(10): Advance
payment information—

The current application requirement
at section 226.6(b)(10) governing the
institution’s election to receive advance
payments would be relocated in a new
section 226.6(f)(3)(vii) as a general State
agency responsibility. As previously
noted, section 708(f) of Pub. L. 104-193
amended section 17(f) of the NSLA (42
U.S.C. section 1766(f)) by making
payment of advances optional at the
State agency’s discretion. Because a
State agency could elect to issue no
advance payments whatsoever, this
proposed rule would remove all
references to advances at proposed
section 226.6(b)(1).

Current section 226.15(b)(1):
Demonstration of nonprofit status—

The current application requirement
at section 226.15(b)(1) pertaining to the
annual demonstration of nonprofit
status reiterates the requirement at
section 226.15(a) that all but proprietary
institutions must demonstrate their
nonprofit status. As already mentioned
above, we are proposing to relocate this
requirement at new section 226.6(f)(3)
as a general State agency responsibility,
to be reviewed by the State on an “as
needed” basis.

Current section 226.6(f)(4):
Procurement requirements—

Current section 226.6(f)(4) requires
State agencies to annually determine
that all meal procurements with food
service management companies are in
conformance with bid and contractual
requirements of section 226.22. Because
this is an annual requirement on State
agencies and has nothing to do with the
institution application process, this rule
proposes to incorporate the requirement
into revised section 226.6(j) dealing
with “Procurement provisions.”

Current sections 226.6(f)(7)-(10):
Other State agency responsibilities—

This proposed rule would relocate
current sections 226.6(f)(7)—(10), which
deal with State agency responsibilities
regarding information made available to
pricing programs, the conduct of
verification, and implementation of the
two-tiered reimbursement system for
family day care homes. Current sections

226.6(f)(7), (£)(9), and (£)(10) would be

relocated at proposed section
226.6(f)(1)(i)—(iii), since they relate to
information which the State agency
must provide annually to some
institutions. Current section 226.6(f)(8),
which relates to the State agency’s
collection of verification as part of an
administrative review, would be moved
to proposed section 226.6(f)(3)(viii),
which would require that verification be
conducted as part of State agency
reviews of institutions conducted in
accordance with section 226.6(1).

Accordingly, we propose to
reorganize and revise sections 226.6(b)
and 226.6(f) as described above; to make
conforming changes, as necessary, to
current sections 226.15(b) and
226.16(b); and to revise current sections
226.6(j), 226.7(g), and 226.23(a), as
described above.

What do the current regulations say
with regard to Program agreements?

Under the current regulations at
sections 226.6(b)(1) and 226.6(f)(1),
renewal of an institution’s Program
agreement is required as part of the
annual reapplication process. These
provisions were established prior to the
change to section 17 of the NSLA which
now gives State agencies the option to
take applications from participating
institutions no less frequently than
every three years.

The law requires that State agencies
have the option of renewing
applications every three years; what
does the law state regarding the length
of an institution’s agreement?

The NSLA has never specified the
duration of the Program agreement
between the State agency and the
institution. Recently, however, section
102(d) of Pub. L. 105-336 amended
section 9(c) of the NSLA (42 U.S.C.
section 1758(c)) by requiring State
agencies which administer any
combination of the child nutrition
programs (i.e., the National School
Lunch, School Breakfast, Child and
Adult Care Food or Summer Food
Service Programs) to enter into a single
permanent agreement with a school
food authority which administers more
than one of these programs. The law is
still silent with regard to the length of
the agreement between the State agency
and non-school institutions.

What is the Department proposing with
regard to the length of the Program
agreement for non-school institutions?

Consistent with section 17(d)(2) of the
NSLA (42 U.S.C. section 1766(d)(2)),
which permits State agencies to take
applications every three years, we
propose that Program agreements for
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non-school institutions should run for
between one and three years. Thus, this
proposed rule continues to link the
length of the Program application and
agreement for non-school institutions,
while requiring State agencies to enter
into permanent agreements with
institutions which are schools and
which, in accordance with Pub. L. 105—
336, operate more than one child
nutrition program administered by the
same State agency. This proposed rule
would continue to require that any
Program agreements covering more than
one Federal fiscal year stipulate that the
agreement is contingent in subsequent
fiscal years upon the availability of
Federal funds and would, under the
circumstances described in the
discussion of renewal applications
above, also permit the State agency to
renew the institution’s agreement for
less than one year, pending the
completion of a review of the institution
by the State agency.

Accordingly, this rule proposes to
amend sections 226.6(b), 226.6(b)(1) and
226.6(f)(1) by removing all references to
the Program agreement, and by
establishing a new section 226.6(b)(2),
as described above, covering all Program
agreements.

B. State Agency Notification to
Applicant Institutions

Prior to 1996, what were the legal
requirements regarding a State agency’s
handling of an institution’s application
to participate in CACFP?

There were three requirements in
section 17(d)(1) of the law. State
agencies were required to:

* Notify institutions in writing of
their approval or disapproval within 30
days.

 If an incomplete application was
submitted, notify the institution in
writing within 15 days.

 If an incomplete application was
submitted, “provide technical
assistance, if necessary, to the
institution for the purpose of
completing its application.”

What changes to these requirements
have been enacted, and how are these
changes reflected in this proposed rule?

First, section 708(c) of Pub. L. 104—
193 of the Personal Responsibility and
Work Opportunity Reconciliation Act of
1996 amended section 17(d)(1) by
removing the requirement that State
agencies provide an institution with
technical assistance when the
institution submitted an incomplete
Program application. However, the
elimination of the statutory requirement
did not eliminate the State agency’s

responsibility to assist applicants;
rather, it emphasized the institution’s
need to take primary responsibility for
the initiation of its program.

Accordingly, the Department
proposes to amend current section
226.6(b)(10) [proposed section
226.6(b)(1)(iv)] by removing the
requirement that State agencies provide
technical assistance to institutions
submitting incomplete applications, and
replacing that with language
recommending that State agencies
provide this assistance.

Second, with regard to the law’s
requirement that State agencies notify
an institution within 15 days of its
submission of an incomplete
application, we have observed that, as
State agencies experience increased
workloads and simultaneous staff
reductions, it has become difficult for
them to meet this requirement. Since
the law has been amended to allow
State agencies to take applications every
three years, we now believe that it is
necessary to provide State agencies with
additional time to review all
applications, and that the up-to-30-day
period now prescribed by the law
provides a more reasonable amount of
time for State agencies to review the
application to determine if it is
complete and, if it is, to approve or deny
it. Renewing institutions would, of
course, continue to participate in the
Program during the State agency’s
review of their application.

Therefore, we proposed to amend
section 17(d)(1) of the law by
eliminating the requirement that State
agencies notify institutions that their
applications are incomplete within 15
days of receipt. This concept was
included in the Administration’s 1998
child nutrition reauthorization
proposals and later incorporated in H.R.
3666. Ultimately, this concept was
included in section 107(d) of Pub. L.
105—-336, which amended section
17(d)(1) to require that a State agency
notify an institution of its approval or
denial “within thirty days after the date
the complete application is received.”
Thus, a State agency has 30 days from
its initial receipt of a complete
application to either approve or deny
the application. The conference report
accompanying the bill (H. Report 105—
786, October 6, 1998) encouraged State
agencies to inform applicants as quickly
as possible if their application is
incomplete.

Accordingly, this rule proposes to
further revise current section
226.6(b)(10) [proposed section
226.6(b)(1)(iv)] to allow States to notify
applying institutions of their approval

or disapproval within 30 days of
receiving a complete application.

II. State Agency and Institution Review
and Oversight Requirements

What were OIG’s recommendations for
changes to the monitoring
requirements?

As discussed above, OIG’s national
audit of the family day care home
component of CACFP made a number of
recommendations for changes to the
current State agency and sponsoring
organization monitoring requirements.
Among these were recommendations to
require that:

* Some or all sponsor reviews of day
care homes and State agency monitoring
visits to homes be unannounced;

» Routine parental contacts be made
as part of the State agency and sponsor
monitoring of day care homes in order
to verify children’s Program
participation;

» Sponsors and day care providers
keep more detailed information on
enrollment forms, including a record of
each child’s normal hours of care and
normal places (i.e., at day care, school,
or home) of receiving meals throughout
the day;

* Minimum sponsor review
requirements—including reconciliation
of enrollment, attendance, and meal
claim data—be established;

» Sponsors routinely perform certain
“edit checks” on all meal claims
submitted by their facilities; and

* Minimum standards for State
agency review coverage be established.

After the release of this national audit,
OIG informally recommended that the
Department:

* Address the matter of placing
seriously deficient child care facilities
(family day care homes and child care
centers) on a list of seriously deficient
facilities, much as the Department
currently maintains a list of seriously
deficient institutions; and

» Give State agencies explicit
regulatory authority to limit the transfer
of family day care home providers from
one sponsoring organization to another.

Finally, the “Operation Kiddie Care”
audit made an additional
recommendation related to sponsor
monitoring—that the regulations
prescribe a maximum number of family
day care homes for which each sponsor
monitor would have responsibility.

What is FNS’s response to these
recommendations?

We largely concur with these
recommendations and believe that their
implementation will aid our ongoing
efforts to improve Program management.
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However, those audit recommendations
which are now statutorily mandated as
a result of the enactment of Pub. L. 106—
224 (specifically, those dealing with
unannounced visits, seriously deficient
facilities, provider transfer limits, and
sponsor monitoring staff) will be
addressed in a second rulemaking.

Does FNS believe that OIG’s
recommended changes should apply to
sponsored centers as well?

Yes. Although OIG’s 1995 audit and
recommendations applied specifically
to the family day care component of
CACFP, many of these findings should
be extended to sponsored centers as
well. Portions of the “Operation Kiddie
Care” audit pointed to problems with
sponsored centers that, in our opinion,
can be addressed by extending some of
our regulatory proposals for home
sponsors to sponsors of centers as well.
In addition, the owner and director of a
large sponsor of child care centers were
recently convicted of fraud and other
felonies for illegally obtaining millions
of dollars from CACFP. Coupled with
the fact that the center component of the
Program still accounts for over 40
percent of CACFP’s annual expenditures
of roughly $1.6 billion, this case and
other recent review and audit findings
demonstrate that there is a compelling
need for better monitoring and controls
in sponsored centers as well.

Will FNS propose a similar extension of
the new monitoring requirements to
independent centers or the adult day
care component of CACFP?

To date, we have not had significant
audit or review findings which would
indicate the existence of similar
problems in these types of institutions.
Therefore, we do not believe it is
necessary to propose all of these
changes for all types of institutions and
facilities. The preamble and regulatory
text will differentiate between those
changes which we propose to apply to
all facilities or institutions, and those
which we propose to apply to a subset
of institutions or facilities.

Aren’t CACFP institutions facing new
resource constraints? Won't they have
difficulty implementing some of these
proposed review requirements?

Yes, many CACFP institutions face
funding and resource constraints. For
example, as a result of the enactment of
Pub. L. 104-193, the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996, sponsors of
family day care homes were required to
implement a new, two-tiered system of
reimbursement to their providers. That
system (which was implemented in an

interim rule published at 62 FR 889
(January 7, 1997) and further refined in
a final rule published at 63 FR 9087
(February 24, 1998)), went into effect on
July 1, 1997, and required family day
care home sponsoring organizations to
engage in a broad range of new
administrative responsibilities.

The cumulative impact of this
“tiering” system and the changes
proposed in this rulemaking will be
significant for some family day care
home sponsoring organizations.
Therefore, we believe that it is necessary
to find ways to focus regulatory
requirements pertaining to sponsors’
reviews of their facilities to increase
efficiency and improve Program
compliance. Our proposals for changes
to the current requirements pertaining
to institution monitoring of sponsored
facilities appear in Part II(F) of this
preamble.

Finally, we are also proposing other
modifications to the current monitoring
requirements for sponsored child care
centers and outside-school-hours care
centers These changes are intended to
streamline Program administration and
to provide CACFP administrators with
additional flexibility in the use of their
monitoring resources. The proposed
changes are also discussed in Part II(F)
of this preamble.

A. Household Contacts

What did the OIG audit say about
household contacts?

OIG’s audit of family day care home
sponsoring organizations revealed that
fewer than one in six currently make
parental contacts a part of their normal
provider reviews. They recommended
that household contacts be made a
routine part of a sponsoring
organization and/or State agency’s
review protocols in order to confirm
their child’s enrollment and attendance,
and the specific meals routinely
received by the child, at the family day
care home being reviewed. Such
contacts can serve to establish the
accuracy and completeness of the
provider’s claims for reimbursement by
identifying providers who inflate meal
claims, either by claiming meals for a
child not in attendance or by claiming
service of a particular meal at times of
the day when the child is not in care
(e.g., the child routinely eats breakfast at
school or at home, not at the day care
home).

Is USDA proposing to require that
sponsoring organizations or State
agencies make household contacts?

Only under certain specific
circumstances.

We do not agree that household
contacts should be made routinely. In
addition to being extremely time-
consuming when it proves difficult to
contact a household, we have concerns
regarding the privacy of households
with children in care and the efficacy of
using this technique on a routine basis.
Since households with children in care
rarely have contact with representatives
from the sponsoring organization, it
seems less likely that they would be
willing to respond to telephone
inquiries regarding their children’s care
arrangements.

At the same time, we are deeply
concerned with OIG’s finding that
“block claiming” (i.e., claiming the
same number and type of meals served
every day) by child care facilities often
goes unchallenged by their sponsoring
organizations. We therefore believe that,
in order to deter the type of fraud
documented in recent audits and
investigations, it is necessary to propose
that, under certain circumstances,
household contact be a required part of
sponsoring organization and State
agency reviews of child care facilities.

Under what circumstances does USDA
propose to require that sponsoring
organizations make household contacts?

We propose to require that, when
facilities claim the same number and
type of meals served for ten or more
consecutive days, or claim an unusually
high number of meals for more than one
day in a claiming period, sponsoring
organizations contact at least one half of
the households of children in care at
that facility (not including family day
care providers’ households when their
children are in care) for the purpose of
verifying their children’s enrollment
and attendance and the specific meal
service(s) which those children
routinely receive in care.

We realize that using this 10-day
claiming “trigger” could alert
unscrupulous providers, and cause
them to “block claim” their meals for a
period of less than 10 days. We are
therefore proposing additional language
which encourages sponsoring
organizations to utilize household
contacts whenever they note suspicious
claiming patterns by their sponsored
facilities, and not only in the two
circumstances described above which
require household contacts.

Accordingly, we propose to add a new
paragraph, Section 226.16(d)(5) entitled
“Household Contacts”, which specifies
the circumstances under which
sponsoring organizations would be
required to contact one-half of the
households of children in care in a
sponsored facility, excluding the
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provider’s household in a family day
care home. This paragraph would also
encourage the use of household contacts
whenever sponsors note suspicious
claiming patterns by their facilities.

We further propose to require that
sponsoring organizations observe the
following guidelines in making
household contacts:

(1) Household contacts should be
made in writing or by telephone. If a
sponsor chooses to contact a household
by telephone, it would be required to
first notify the household in writing that
they should expect a call from a
particular sponsor employee for the
purpose of verifying their children’s
receipt of meals in day care. This notice
would also provide written assurance
that any information provided will be
confidential and that the sponsor will
only use the information for Program
purposes.

We believe that these precautions will
help to address possible parental
concerns regarding the provision of
information about their child’s day care
schedule, and will also allow the
sponsoring organization some flexibility
in determining which method of
household contact is likely to yield a
higher and more accurate rate of
response. Public Law 106—224 requires
that households with children in
CACFP-supported child care facilities
receive information about CACFP, along
with the name and address of the
sponsor and State administering agency,
from either the sponsor or the facility.
Prior receipt of this information should
help parents understand that their
provider receives Federal
reimbursement for meals served to their
children, and that that may be contacted
by the State or local administering
agency to verify their children’s
participation and attendance. The
requirement to inform parents about
CACFP will be addressed in a
subsequent rule which addresses the
changes mandated by ARPA.

(2) If contact cannot be made with
one-quarter of the selected households
in a center or with all of the selected
households in a family child care home,
or if any of the households in the
sample fails to support the validity of
the provider’s claim, the sponsoring
organization must make an
unannounced visit to the sponsored
center or home within one week, in
order to review the validity of the
facility’s meal counting and claiming
procedures.

Although Public Law 106-224
mandated the use of unannounced visits
by sponsoring organizations, it did not
specifically consider the use of
unannounced visits as a way of

“following up”’ on the results of
household contacts. We believe,
however, that the use of an
unannounced visit under this
circumstance will be an effective means
of establishing the validity of a
provider’s, or a sponsored center’s,
monthly claim.

What if households do not respond to
the written or telephone inquiries? How
will the sponsor meet its requirement to
contact a particular number of
households if some households refuse to
respond?

We recognize that parents may not
respond to the sponsor’s inquiry and
that, in cases of “‘ghost children” (i.e.,
fictitious children), no parent exists to
be contacted. Thus, in some cases,
factors beyond the sponsoring
organization’s control would prevent it
from contacting the requisite number of
households. Therefore, this rule will
propose to count an unsuccessful
contact toward meeting the required
number of households to contact if the
sponsoring organization makes two
documented attempts at contact over a
two-week period. Because the
household contact requirement was
triggered by a suspicious meal claiming
pattern, we would still require that an
unannounced visit take place if a center
sponsor could not contact one-quarter of
the selected households in their sample,
or if a home sponsor could not contact
all of the households in its sample.

Accordingly, this rule further
proposes to add to Section 226.2 a
definition of “household contact”” and
to further amend new Section
226.16(d)(5). Both of these sections
would require adherence to the
procedures described in the paragraphs
above whenever household contacts are
utilized.

How many households will a sponsoring
organization usually be required to
contact?

It depends on the type of facility
which the organization sponsors.

In the case of sponsoring
organizations of family day care homes,
the average CACFP home serves only
seven or eight children, including the
provider’s own (Source: ‘“Early
Childhood and Child Care Study”,
1997). Excluding the provider, a
requirement to contact one-half of the
households of children in care would
usually entail contact with between two
to three households, depending on the
number of provider’s children in care
and the number of households with
more than one child in care at the home.

In the case of sponsored CACFP child
care centers, which average about 66

enrolled children (Source: “Early
Childhood and Child Care Study”,
1997), the requirements for household
contact would probably be in the
neighborhood of 15-20 households,
again depending on the number of
households with more than one child in
care at the center. However, this
increased workload is commensurate
with the increased risk of Program abuse
and financial loss to the government if
a center is not accurately reporting its
meal claims.

Under what circumstances does USDA
propose to require that State agencies
make household contacts?

This rule also proposes to require that
State agencies include some level of
parental contact in their reviews of
sponsored day care homes or centers
when, as part of their review of the
sponsoring organization’s records, they
detect block claiming or inordinately
high meal counts. As with the
household contact requirement
described for sponsors in the preceding
paragraphs, we are proposing that State
agencies be required to contact one-half
of the households of children in a
sponsored child care facility (excluding
the provider’s own children in a family
day care home) when one of these
claiming patterns is detected. The
purpose of this requirement would be to
deter fraudulent claims for “ghost”
children by providers, centers, or
sponsors, a practice found by OIG in a
disturbing number of its audits. Like
sponsoring organizations, unannounced
State agency visits to the facility would
be triggered if one-quarter of the
households selected in a sponsored
center, or any of the selected
households in a family day care home,
could not be contacted, or if any of the
households contacted failed to
corroborate the facility’s meal claim. We
propose that the procedures for the
conduct of household contacts by a
State agency be identical to those
described above for household contacts
made by sponsoring organizations.
Finally, in order to ensure that sponsors
are properly implementing these
requirements, this rule also proposes
that State agencies be required to
include a review of a sponsor’s records
of household contact as part of its
normal review of a sponsor.

Would State agencies also be required to
conduct household contacts if
suspicious claiming patterns were
discovered in an independent center?

Yes. Although OIG attention has
focused on sponsoring organizations
and their facilities, the same potential
for improper claiming exists among
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independent centers. If a State agency
review or its edit check of a claim
reveals block claiming or an unusually
high meal claim for one or more days,
this will also trigger a requirement for
household contact by the State agency.

Accordingly, this rule would further
amend proposed sections 226.6(1)(2) and
226.6(1)(4) by adding the requirement
that State agency reviews of institutions
include a review of the institution’s
conduct of household contacts. This
rule proposes to further amend section
226.6(1)(4) to require that State agencies
make household contacts under the
same circumstances, and utilizing the
same procedures, as those described for
sponsoring organizations.

B. Enrollment Forms

What are the current regulatory
requirements pertaining to children’s
enrollment forms?

Current regulations at sections
226.15(e)(2) and (3) require that each
institution keep a record of each child’s
enrollment and copies of all income
eligibility forms used to establish a
child’s eligibility for free or reduced
price meals in child care centers or tier
I reimbursements in mixed tier 2 family
day care homes. Current section
226.16(a) specifically extends these
requirements to sponsoring
organizations, while sections
226.17(b)(7), 226.18(b) and (e),
226.19(b)(8), and 226.19a(b)(8) state that
child care centers, family day care
homes, outside-school-hours care
centers, and adult day care centers,
respectively, must maintain
documentation of enrollment for each
Program participant.

What did the OIG audit find regarding
enrollment forms?

In its audit of family day care homes,
OIG noted several serious problems
related to the information contained on
enrollment forms. The most serious of
these involved inaccurate meal counts
for breakfasts and suppers. OIG noted
that daily meal counts were often
inflated by claiming that children
regularly received a breakfast or supper
in care when, in fact, that meal was
normally received elsewhere. In
addition, OIG noted that, in many of the
family day care homes reviewed,
enrollment forms which parents are
required to complete when their child
enters care were often inaccurate, out-
of-date, or incomplete. The audit
attributed these problems to
shortcomings in the current regulatory
requirements pertaining to enrollment
forms.

What regulatory changes did the OIG
audit recommend?

The audit noted that there is no
current requirement that enrollment
forms be updated on a regular basis or
that they contain an indication that the
child’s parents have seen the form and
verified its accuracy. OIG also noted
that other useful information—such as a
record of each child’s normal hours of
care and the place (i.e., at day care,
school, or home) where each child
normally receives each meal service
throughout the day—is not required to
be on the enrollment forms. The audit
recommended that enrollment forms be
updated annually, be signed by parents,
and include information which would
enable reviewers to verify the number of
children enrolled and in attendance at
the home, and the number and type(s)
of meals normally consumed by each

child.

What action has the Department taken
in response to these recommendations?

To address these concerns, we have
developed and distributed to State
agencies an optional prototype
enrollment form to be signed by the
child’s parent or guardian and updated
at least annually. The prototype
includes information not currently
required on the enrollment form, such
as normal days and hours of care and
the meals to be received at the family
day care home and at school, where
applicable.

Although this rule does not propose
requiring that this prototype be used, it
does require that all enrollment forms
capture certain information which will
allow reviewers to compare the data on
the enrollment forms to attendance
records and meal claims. Specifically,
this rule proposes to require that the
enrollment form include the child’s
normal hours in care and the meals
usually received in care by that child,
and that the form be updated annually
and signed by a parent at each update.
We believe that requiring this
information on all enrollment forms will
improve Program management by
facilitating reviewers’ comparison of
current enrollment against attendance
records and meal claims. In addition,
based on the findings of recent audits
and investigations, we believe that these
new requirements should also be
extended to enrollment forms kept on
file for children in child care centers.

Accordingly, we propose to amend
sections 226.15(e)(2) and (3) to require
that all enrollment forms be signed by
a parent, be updated annually, and
include information on each child’s
normal days and hours of care and the

meals normally received in care. We are
also proposing that identical changes
regarding the content of enrollment
forms be added to sections 226.17(b)(7),
226.18(e), and 226.19(b)(8)(i). Finally,
this rule proposes to amend the first
sentence of section 226.18(e) to clarify
that family day care homes, like all
other types of facilities participating in
the Program, must retain enrollment
records for each child in care.

C. Standard Review Elements Required
for Sponsor Review of Facilities

What are the current regulatory
requirements pertaining to sponsor
monitoring?

Current regulations at section
226.16(d)(4) require sponsors to review
centers or homes at least three times per
year, but do not specify the areas to be
covered during the review.

What were OIG’s general suggestions
regarding sponsoring organization
monitoring requirements?

In addition to the recommendations
for unannounced visits and household
contacts discussed above, OIG also
made three more general suggestions
intended to improve sponsor monitoring
of family day care homes:

* Requiring that each sponsoring
organization review of a family day care
home cover certain basic elements of
Program management (such as
recordkeeping, attendance at training,
and menus), including a reconciliation
of enrollment and attendance records
with provider meal claim data;

* Requiring each sponsoring
organization to hire enough staff to
adequately perform the monitoring
function, and to express ‘“‘adequate
monitoring staff” in terms of a number
of homes which a monitor could
reasonably be expected to oversee; and

» Using routine computerized or
manual edit checks to detect errors
when processing their facilities’
monthly meal claims.

The first of these recommendations is
addressed in this section of the
preamble, while the third is addressed
in section II(D) below. It should be
noted with respect to the first of these
recommendations that, although FNS
Instruction 786-5, Rev. 1 (“Provider
Claim Documentation and
Reconciliation”, November 8, 1991),
establishes that sponsoring
organizations should reconcile meal
claims submitted by family day care
home providers with enrollment and
attendance records, it does not establish
how often such reconciliations should
be done; does not require that they be
part of the normal review process; and
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does not state that they should be
utilized in reviews by sponsors of child
care centers.

What has USDA done in response to the
recommendation concerning the second
OIG recommendation: that USDA
establish staffing standards for the
monitoring function performed by
sponsoring organizations of family day
care homes?

Because that recommendation is also
included among the statutory changes
required by Pub. L. 106-224, it will be
addressed in a separate rulemaking
which will include other changes
required by the new law.

What has USDA done in response to the
recommendation concerning standard
review elements?

We have developed separate optional
prototype forms for use by sponsoring
organizations in monitoring their
sponsored family day care homes and
child care centers. Before the
development of these prototype review
forms, there was only one prototype
review form (FNS 345-1) for all
facilities participating in CACFP. Based
on input from OIG and Program
administrators, we have concluded that
the current review form is not sufficient
to identify inflated meal counts and
other significant Program problems. The
1995 audit recommended that a more
detailed prototype be developed which
would detect material Program
weaknesses at child care facilities.

Although this proposed rule does not
require CACFP sponsors to employ the
prototype review forms, we have made
the forms available to State agencies and
will require that, if State agencies or
sponsors wish to develop different
review forms, they include, at a
minimum, a review of compliance with
Program requirements pertaining to
licensing or approval; health, safety and
sanitation; attendance at training; day of
review meal service; meal counts; meal
pattern requirements; and menu and
meal records. In addition, we propose to
further amend section 226.16(d)(4)(i) to
require that each review of a sponsored
facility include an assessment of
whether the facility has corrected
problems noted on the previous
review(s).

With regard to the recommendation
for reconciliation of meal claims with
attendance and enrollment records, this
rule proposes to require that each on-
site review include a thorough
examination of the meal claims
recorded by the facility for at least five
days of operation during the current or
previous claiming period. For each day
examined, reviewers must use

enrollment and attendance records to
determine the number of children in
care during each meal service and to
compare these numbers to the numbers
of breakfasts, lunches, suppers, an/or
supplements claimed for that day. Based
on that comparison, the reviewers must
determine whether the claims were
accurate. If there is a discrepancy
between the number of children
enrolled or in attendance on the day of
review and prior claiming patterns, the
reviewer must attempt to reconcile the
difference and determine whether the
establishment of an overclaim is
necessary. In addition, after the on-site
review has been conducted, the
sponsoring organization must analyze
the review findings to determine
whether household contacts, as defined
in the proposed definition at section
226.2, should be initiated to determine
the validity of providers’ previous meal
claims. As with other proposed changes,
we also believe that these changes
should be applied to sponsors of child
care centers as well as to sponsors of
family day care homes.

Accordingly, we propose to further
amend section 226.16(d)(4)(i) to require
that sponsors’ reviews of child care
facilities include an assessment of:
licensing or approval; health, safety and
sanitation; attendance at training; day of
review meal service; meal pattern
requirements; menu and meal records;
and compliance with the requirements
pertaining to the annual update and
content of enrollment forms. A facility
review must also include a thorough
examination of the facility’s meal claims
and a determination, based on the
procedures described above, of whether
the claims were accurate. In addition,
we propose to further amend section
226.16(d)(4)(i) to require that each
review of a sponsored facility include
an assessment of whether the facility
has corrected problems noted on the
previous review(s).

Does this rule propose any additional
changes to the requirements governing
the content of sponsoring organizations’
reviews?

Yes. We are proposing two additional
changes to clarify the minimum
requirements for sponsors’ reviews of
facilities.

The first change would require that at
least one of the sponsor’s annual visits
include the observation of a meal
service. We understand that many States
and sponsoring organizations already
include the observation of a meal
service in all facility reviews. By
proposing this requirement, we do not
wish to discourage this practice.
However, this proposed requirement

will ensure that all sponsors observe at
least one meal service per year at each
facility and will provide additional
scheduling flexibility to sponsors which
are conducting more in-depth facility
reviews . This proposal underscores our
desire to ensure that the nutritional, as
well as the fiscal, integrity of the meal
service is being properly monitored.

Accordingly, we propose to further
amend section 226.16(d)(4)(iii) by
adding the requirement that at least one
review per year at each sponsored
facility include the observation of a
meal service.

Second, we are proposing a slight
alteration to the current requirements
regarding meal counts. The current
regulations at section 226.15(e)(4)
require institutions to keep “[d]aily
records indicating the number of
participants in attendance and the
number of meals, by type (breakfast,
lunch, supper, and supplements) served
to participants.” However, this
requirement has been broadened in FNS
Instruction 796-2 (“Financial
Management—Child and Adult Care
Food Program”) to require that “point of
service meal counts” be taken in all
child care facilities. Although we
believe that point of service counts are
crucial for the conduct of institutional
meal service in schools, they are not
really feasible in all child care facilities.
For child care centers, we propose to
require that meal counts be taken at the
time of meal service; for family day care
homes, which serve meals to a limited
number of children whose attendance
varies only slightly from day to day,
counts may be taken either at the time
of meal service or at another time during
the day.

This clarification is being proposed in
recognition of the realities of conducting
home-based day care. The needs of the
children in home-based child care are
often more immediate and compelling
than the need to record a meal count,
meaning that it may not be feasible for
a day care home provider to record meal
counts at the time of meal service.
Centers, on the other hand, generally
conduct meal service in a way which
facilitates time-of-service counting. Any
delay in taking the meal count in a
center would inevitably lead to
estimates and errors due to the larger
number of children typically being
served. At the same time, we wish to
strongly emphasize the need to require
that, at a minimum, day care home
providers record meal counts on a daily
basis. One of the most serious and
persistent problems noted by OIG was a
failure to record meal counts until a full
week, or even a month, after the fact.
Therefore, we also wish to re-emphasize
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to sponsor and State agency reviewers of
day care homes that meals served prior
to the day of review must be disallowed
for reimbursement when they have not
been recorded as of the day of review.

Accordingly, we are proposing to
amend sections 226.11(c)(1),
226.15(e)(4), and 226.17(b)(8) to require
time of service meal counts in child care
centers. No change is proposed to
section 226.18(e), which requires daily
meal counts in family day care homes,
but the Department does propose to
explicitly require daily meal counts for
family day care homes at sections
226.13(c) and 226.15(e)(4). The
Department will later revise FNS
Instruction 796-2 to clarify that daily
meal counts (not point of service
counts) are required in family day care
homes and that meals served prior to
the day of review may not be included
in the claim for reimbursement when
they have not been recorded by the time
that the review is conducted.

D. Meal Claim Edit Checks

What regulatory requirements now exist
to help ensure that the claims being
submitted by facilities accurately reflect
their actual meal service?

Section 226.10(c) of the current
regulations requires all institutions to
report claims information in accordance
with the State agency’s financial
management system and in sufficient
detail to justify the amount of
reimbursement claimed. However, these
regulations establish no specific
procedures which sponsors must utilize
to determine the validity of facility
claims, or which State agencies must
utilize to determine the validity of
institutions’ claims.

What are edit checks?

Edit checks are methods of comparing
the information that appears on a claim
for reimbursement with other
information about the claiming facility’s
normal operations (e.g., enrollment,
attendance, approved meal types) in
order to help determine the claim’s
validity. An edit check by itself may
identify erroneous claims, but more
often will identify claiming patterns
which raise “red flags” for those
reviewing the claim (that is, areas
calling for a closer examination and
followup prior to payment of the claim).
For example, one common edit check
would be to compare the total number
of meals claimed by a facility to the
product of the number of children
enrolled at the facility, times the
number of serving days in the month,
times that facility’s number of approved
meal services per day.

What were OIG’s findings regarding
claim edit checks?

OIG’s audit of the family day care
home component found that very few
sponsoring organizations make use of
claim edit check techniques. In several
cases, day care homes routinely claimed
the maximum number of meals for each
child each month, or regularly claimed
weekend meal service, without being
questioned or reviewed by their
sponsor. In most other cases, sponsors
performed a single edit check (e.g.,
comparing meals claimed against
enrollment) which was not sufficient to
detect many significant errors in the
claiming process.

What is the Department doing in
response to this finding?

We share OIG’s concerns. Therefore,
we are proposing that sponsors be
required to perform routine edit checks
of monthly claims prior to submitting
their consolidated claim to the State
agency for payment.

Specifically, we are proposing that
sponsoring organizations be required to
perform edit checks in order to detect
and minimize inaccurate or fraudulent
meal claims. Edit checks must:

 Verify that the facility has been
approved to serve the types of meals
claimed;

+ Compare the number of children
enrolled for care (taking an expected
rate of absences into account) to the
number of meals claimed; and

* Detect block claiming (i.e., no daily
variation in the number of meals
claimed).

Edit checks must be performed for
every day meals are claimed by a
facility. Meal claims which cannot be
reconciled with enrollment (taking an
expected rate of absences into account)
must be subjected to more thorough
review to determine if the meal claims
were accurate. The expanded amount of
enrollment information proposed in Part
I1(B) of this preamble will allow
sponsoring organizations to perform the
meal claim edit checks which this rule
proposes to require. In addition, we
encourage State agencies to develop,
and require the use of, any other edit
checks they deem appropriate.

In summary, this rule proposes to
require two types of meal claim reviews:

* The five-day reconciliation of
claims to enrollment and attendance
data which will be accomplished during
an on-site review, and which may be
followed up with household contacts by
the sponsoring organization; and

* The monthly meal claim edit
checks performed by the sponsor when
preparing its consolidated claim for

reimbursement, and which will often be
part of the sponsor’s automated claims
processing system.

Both of these meal claim reviews will
help to identify and resolve potential
problems in facilities’ meal claiming
patterns. These internal controls in the
payment process are being proposed in
order to curtail the type of routine over-
claiming of meals which OIG has
reported in both of its national audits.

Thus, this rule proposes to require
that the reconciliation of meal counts
against enrollment and attendance occur
during on-site facility reviews, as
discussed in section II(C) of this
preamble, and whenever sponsors
analyze their facilities’ monthly meal
counts as part of the sponsoring
organization’s claims preparation
process. This system of internal controls
in the payment process is necessary in
order to curtail the inappropriate
payments identified in the OIG audit
and in other recent audit and review
activity. Because many sponsors utilize
computerized claim processing, and
some will need to update their systems
to reflect these proposed requirements,
the final rule implementing this change
would provide for some period of time
during which sponsoring organizations
could reprogram their claims payment
systems.

Accordingly, we propose to amend
sections 226.10(c), 226.11(b), and
226.13(b) to require that, prior to
submitting their consolidated monthly
claim to the State agency, sponsoring
organizations compare facilities’ meal
claims against the most recent
information on enrollment, licensed
capacity, total days of operation,
attendance patterns, and authorized
meal services, for each meal type being
claimed on each day of operation.

Are State agency edit checks of
institutions’ claims needed as well?

Yes. Management evaluations have
recently revealed several instances in
which State agencies lack edit checks
when processing institutions’ monthly
claims. In one instance, a State agency
had made payments for suppers served
when no facilities sponsored by that
institution were approved to serve
suppers. In another instance, the total
number of meals claimed by an
institution and paid for by the State
agency in that month exceeded the
product of operating days times
children times approved meal types. For
that reason, we believe it is also
necessary for State agencies to employ
edit checks when processing
institutions’ claims.
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What are USDA’s proposals regarding
State agency edit checks?

At a minimum, State-level edit checks
should ensure that payments are made
only for authorized meal types, and that
increases in the number of facilities
claiming meals, or the total number of
meals being claimed, are consistent with
the sponsoring organization’s report of
new facilities entering the Program and
the number of serving days in the month
(Note: section 226.16(b)(2) and (3)
require sponsoring organizations to
submit to the State agency an
application to participate, as well as
documentation of licensure or approval,
for each child and adult care facility
which it sponsors).

We recognize that not all family day
care homes claim Program meals each
month, and that there will therefore be
a normal monthly fluctuation in the
number of meals being claimed by a
sponsor. Nevertheless, it is reasonable to
require that State agencies establish
certain “flags”, or indicators, in their
automated claims processing systems
which will alert them to the possibility
of erroneous claims and trigger further
efforts by the State agency to establish
the claim’s accuracy.

Accordingly, we are proposing to
revise section 226.7(k) to require State
agencies to establish and utilize edit
checks when processing claims.

E. Minimum State Agency Review
Elements

What are the current regulatory
requirements pertaining to State agency
reviews of institutions?

The current regulations governing
State agency reviews of institutions are
located at section 226.6(1). This section
addresses the frequency of State agency
reviews and requires that they “‘assess
institutional compliance with the
provisions of this part and with any
applicable instructions of FNS and the
Department.” However, current
regulations do not specify the broad
subject areas to be examined in these
reviews, nor do they mandate any
specific tests to determine the validity
of meal claims.

What were OIG’s findings and
recommendations regarding State
agency monitoring requirements?

OIG found that State agencies’
reviews of family day care home
sponsoring organizations and day care
home providers “generally did not
include sufficient tests to identify
recordkeeping deficiencies and inflated
meal claims, and to assess the adequacy
of sponsor monitoring of [day care
homes].” We believe it is necessary to

propose changes to existing review
requirements in order to ensure a
consistent, minimum national standard
of State-level review of institutions.

What has USDA done in response to
these recommendations?

We have developed new prototype
forms for State agency review of child
care institutions (sponsoring
organizations, independent child and
adult care centers, independent outside-
school-hours care centers, and
proprietary title XIX and XX centers).
These forms include sections covering
required Program documents on file,
facility licensing or approval, meal
counts, administrative costs, sponsor
training and monitoring of facilities,
observation of meal service, and other
Program requirements. This rule does
not propose requiring State agencies to
utilize these particular forms in
conducting their reviews of
participating institutions. However,
State agencies will need to review their
forms in order to ensure that the new
minimum review requirements are
captured on their review forms.

Accordingly, we propose to further
amend section 226.6(1)(3) to require that
each State agency review of an
institution also include State review of
a sample of sponsored facilities in order
to compare enrollment records,
attendance records, and day-of-review
meal counts observed during sponsor
reviews to meal counts submitted by the
facility on its monthly claim. In
addition, this rule proposes to require
that State agency reviews of institutions
include a review of: required Program
documents on file; documentation of
facility licensing or approval; meal
counts; administrative costs; sponsor
training and monitoring of facilities; and
observation of meal service.

F. Review Cycle for Sponsored
Facilities

What are the current requirements for
sponsoring organization review of
facilities?

The current regulations at section
226.16(d)(4) establish the requirements
for sponsoring organization reviews of
their facilities. Specifically, the
regulations establish separate minimum
requirements for facility reviews by
sponsors of child and adult day care
centers, family day care homes, and
outside-school-hours care centers.

The current regulations governing the
review of sponsored centers and homes
are similar in most respects. Both
require that:

» The sponsored facility (except for
outside-school-hours care centers) be
reviewed three times per year;

* No more than six months elapse
between reviews; and

» New facilities be reviewed during
the early stages of their operation.

However, there are some differences
in the current requirements for
reviewing different types of sponsored
facilities:

* New homes are currently required
to be reviewed in their first four weeks
of operation, whereas new sponsored
centers are to be reviewed during their
first six weeks of operation;

* With State agency approval,
sponsoring organizations of family day
care homes are currently permitted to
review each home an average of three
times per year, meaning that they may
devote a greater share of their review
resources to the review of new or
problem day care home providers,
provided that the average number of
annual visits per home is at least three.
This allows family day care home
sponsors more flexibility than sponsors
of centers; and

* Sponsored outside-school-hours
care centers are required to be reviewed
six times per year although the
Department on January 11, 1993, issued
guidance reducing this to three times
per year for school-sponsored outside-
school-hours care centers.

What changes are being proposed in this
rule?

We believe that different requirements
for reviews of different types of
sponsored facilities are not warranted.
We are therefore proposing that
sponsoring organizations of any type of
facility be required to:

» Review each of its sponsored
facilities three times per year;

» Allow no more than six calendar
months between reviews; and

* Review each new facility within its
first four weeks of Program operation.

We also believe that all sponsoring
organizations (not just sponsors of
family day care homes) should have
greater flexibility in their conduct of
reviews. Due to the additional sponsor
responsibilities being proposed in this
rule, and the new administrative
requirements resulting from the
implementation of “tiering” in the
family day care component of the
Program, we believe that sponsors need
greater flexibility in order to better
target and utilize their monitoring
resources. We are therefore proposing
that, if two facility reviews in a review
cycle have been conducted without
uncovering substantive problems (e.g.,
non-compliance with the meal pattern,
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missing or inaccurate meal counts,
submission of inaccurate claims, failure
to keep required records, or a provider’s
unexplained absence), the sponsor
should have the option of either not
conducting a third review of that facility
or of using the third review solely as an
opportunity to conduct training at the
facility. We also propose that
sponsoring organizations be allowed to
employ this option without State agency
approval, provided that the average
number of annual visits per home is
three. This proposed change will allow
sponsoring organizations the flexibility
to target their reviews to newer facilities
or facilities with a history of operational
problems, as they see fit, while ensuring
that there is no reduction in the
sponsor’s overall monitoring efforts.

Accordingly, we propose to further
amend section 226.16(d)(4) to:

* Make uniform the basic
requirements for sponsors’ review of all
of their child and adult care facilities,
regardless of the type of facility being
reviewed;

* Permit sponsors to waive a third
review at a facility, or to use the third
review solely for on-site training, if the
sponsor has conducted two reviews of
the facility during the review cycle
without discovering substantive
problems; and

» Allow all sponsors to conduct an
average of three reviews per facility per
year across their sponsorship (i.e., the
third review at one facility could be
deferred in favor of performing an
additional review at a facility
experiencing more Program problems).

G. Disallowing Payment to Facilities

What were OIG’s recommendations with
regard to disallowing payments to
facilities?

The OIG audit of the family child care
component of CACFP found that, in
some instances where a provider had
submitted claims for reimbursement for
meals served to absent or nonexistent
children, they still received Program
payment for these meals. The audit
stated “‘that State agencies and sponsors
may be reluctant to disallow payments
and/or request repayment of total meal
claims made during a period when it
was determined that a [day care home]

* * * claimed meals [fraudulently] for
absent and/or nonexistent children” due
to the wording of the current regulations
at section 226.10(f). That section states
that, “If a State agency has reason to
believe that an institution or food
service management company has
engaged in unlawful acts with respect to
Program operations, evidence found in
audits, investigations, or other reviews

shall be a basis for non-payment of
claims for reimbursement.” According
to OIG, this passage’s failure to mention
child and adult care facilities, as well as
institutions and food service
management companies, discouraged
some State agencies and sponsors from
withholding or recovering funds which
had been improperly paid to facilities.

We believe that State agencies and
sponsors of child or adult care centers
and/or day care homes clearly possess
the authority to deny payment for
improper claims, either at the time of
submission or retroactively, in
accordance with the sponsor-facility
agreement, which requires the facility to
operate the CACFP in accordance with
Program regulations. When meals are
served which do not conform to
Program requirements, or when
inaccurate claims are submitted, the
State agency and sponsor have the
authority and the responsibility to
disallow payment for those meals.

Nevertheless, we are aware that some
State appeals officers are reluctant to
uphold disallowances when the
regulations do not specifically require
such action on the part of the
administering agency. This may be the
case in section 226.10(f), which
specifically mentions “institutions and
food service management companies”
without mentioning facilities.

Therefore, we are proposing to amend
section 226.10(f) to specify that facilities
participating in CACFP shall have
claims denied when audits,
investigations, or other reviews reveal
that they have claimed meals for absent
or nonexistent children, claimed meals
which did not meet the meal pattern, or
otherwise engaged in unlawful acts with
respect to Program operations.

H. Change to Audit Requirements

What change is the Department
proposing?

We are updating the language of the
regulations at section 226.8(a) to reflect
recent changes to government-wide
auditing rules.

What are the changes to these
government-wide auditing rules?

The current regulations at section
226.8(a) state that, unless exempt, State-
and institution-level audits must be
carried out in accordance with Office of
Management and Budget (OMB)
Circulars A—128 and A—110 and with 7
CFR Part 3015, the Department’s
Uniform Federal Assistance
Regulations. However, audit
requirements for States, local
governments, and nonprofit
organizations can now be found in OMB

Circular A-133, “Audits of States, Local
Governments, and Non-Profit
Organizations”, and the Departmental
regulations at 7 CFR Part 3052. These
requirements apply to audits of State
agencies and institutions for fiscal years
beginning on or after July 1, 1996.

Accordingly, we propose to update
the references at section 226.8(a).

What, if any, substantive changes have
occurred in the audit requirements for
State and local governments and for
private nonprofit organizations?

State agencies have already been
informed of these changes. The most
significant changes involved the
threshold for the conduct of audits,
which was raised from $25,000 to
$300,000 and the express prohibition on
using Federal funds for audits not
required by 7 CFR Part 3052. That
means that, if an institution expended
less than $300,000 in total Federal
resources (which includes both CACFP
operating and administrative
reimbursements, as well as the value of
USDA commodities), it is now exempt
from the Federal requirement to have an
organization-wide audit or, in some
cases, a program-specific audit.

In addition, the Department is
proposing two changes to sections
226.8(b) and (c) which will bring those
sections into conformance with the
Department’s regulations at 7 CFR Part
3052. Specifically, we propose to revise
the language at section 226.8(b), which
describes the circumstances under
which a State agency may make a
portion of audit funding available to
institutions for the conduct of
organization-wide audits, to reference
the new Departmental regulations
governing such funds use. Also, we
propose to revise the language at section
226.8(c), which describes the
circumstances under which the State
agency may use audit funds for
program-specific audits, to clarify that
the funds may also be used for agreed-
upon procedures engagements, as
described at 7 CFR Part 3052.230(b)(2).

What rules govern audits for proprietary
Iinstitutions?

The current regulations state that
proprietary (for-profit) institutions not
subject to organization-wide audit
requirements must be audited by the
State agency at least once every two
years. Our policy has been to exempt
proprietary institutions from this
requirement if they received less than
$25,000 per year in Federal Child
Nutrition Program funds. Institutions
were (and still are) also required to
comply with the audit requirements of
all other Federal departments or
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agencies from which they receive funds
or other resources.

Now, Departmental regulations at 7
CFR Part 3052.210(e) provide State
agencies with the authority to establish
audit policy for proprietary institutions.
Given the cost of these audits, we
believe that States should raise the audit
threshold for proprietary centers above
the previously-established $25,000
figure.

Accordingly, we propose to further
amend section 226.8(a) with regard to
audits of proprietary institutions; to
amend the language at section 226.8(b)
to include references to Departmental
regulations governing the funding of
organization-wide audits; and to amend
the language at section 226.8(c) to
clarify that 1% percent audit funds may
also be used for agreed-upon procedures
engagements, as described at 7 CFR Part
3052.230(b)(2).

I. Income Eligibility of Family Day Care
Home Providers Based on Food Stamp
Participation

What did the Operation Kiddie Care
audit reveal regarding family day care
home providers claiming income
eligibility on the basis of food stamp
participation?

The Operation Kiddie Care audit also
uncovered problems regarding the
CACFP participation of family day care
home providers whose income
eligibility is based on participation in
the Food Stamp Program. OIG sampled
24 providers in two States who claimed
reimbursement for meals served to their
own children based on their food stamp
participation (NOTE: These findings
were developed by OIG prior to the July
1, 1997, implementation of the two-
tiered reimbursement system for family
day care home providers). Of these 24
providers, OIG determined that 14 had
not revealed, or had understated, their
self-employment income from providing
child care. In these cases, the provider
either should have received a lower
food stamp allotment, or would have
been ineligible to receive food stamps at
all. In some cases, this would also have
prevented them from claiming
reimbursement for meals served to their
own children in CACFP.

Since the implementation of tiering,
the fiscal consequences of
underreporting child care income are
potentially far greater. Providers qualify
to receive Tier I rates for reimbursable
meals served to all children in their care
if they live in an eligible, low-income
area, or if their household income is at
or below 185 percent of the Federal
income poverty guidelines. Providers
claiming income eligibility on the basis

of food stamp participation are only
required to provide their name and food
stamp case number to their sponsor in
order to receive the higher, Tier I benefit
for all children in their care.
Furthermore, although sponsoring
organizations are required to verify the
information submitted by providers
claiming Tier I eligibility based on
income, there are no verification
requirements, per se, for a provider
claiming eligibility on the basis of food
stamp participation. Therefore, if
providers are improperly receiving food
stamps, and if their actual household
income exceeds 185 percent of the
Federal income poverty guidelines, they
would not be eligible to receive tier I
reimbursement for CACFP meals served
to all of the children in their care.

What did OIG recommend to address
this problem?

The Kiddie Care audit recommended
that FNS take steps to minimize the
possibility of this improper claiming of
food stamp and CACFP benefits. In a
number of cases, the office making the
food stamp eligibility determination had
been unaware that the household
included a day care provider. Therefore,
OIG recommended that sponsors share
information concerning CACFP
providers claiming eligibility on the
basis of food stamp participation with
the State agency, which would then
provide the information to the State
agency administering the food stamp
program. In this way, food stamp
eligibility offices would know which
households included an individual self-
employed as a CACFP day care home
provider, and would be better able to
discern the household’s actual income.
If some of these households were
determined to be ineligible to receive
food stamps, they would then be
required to submit income eligibility
statements detailing their household
income, including their child care
income and expenses, in order to
qualify for tier I benefits in CACFP.

What is FNS proposing in this rule?

We agree with this recommendation.
We are therefore proposing to add,
effective 6 months after issuance of the
final rule, a requirement that sponsoring
organizations of family day care homes
provide to the State agency a list of all
of their sponsored providers who
qualify for tier I eligibility on the basis
of food stamp participation. Within 30
days of receipt, the State agency would
be required to provide this information
to the State agency responsible for the
administration of the Food Stamp
Program. Once this information was
provided to the State Food Stamp

agency, they are required, under 7 CFR
Part 273.12(c) to use the information in
determining the household’s food stamp
eligibility. That information will be
available to FNS for review during the
normal course of conducting
management evaluations, and review of
the State agency’s implementation of
this requirement will be included in our
Management Evaluation guidelines.

Accordingly, we propose to amend
revised section 226.6(f)(1) by adding a
new paragraph, (x), requiring that State
agencies annually collect from each
sponsoring organization of family day
care homes a list of day care home
providers qualifying to receive tier I
benefits on the basis of their
participation in the Food Stamp
Program. This proposed new paragraph
will also require State agencies to share
this information with the State agency
administering the food stamp program
within 30 days of receipt.

III. Training and Other Operational
Requirements

As discussed in the “Background”
section of this preamble, OIG’s national
audit of family day care homes made
recommendations for changes to the
current requirements for the training of
day care providers by sponsoring
organizations. Specifically, OIG
recommended that the CACFP
regulations be strengthened to require
that all participating child care
providers attend a minimum number of
hours in Program and child care training
each year, and that minimum content
requirements be established for such
training. Current section 226.18 requires
that the agreement between a
sponsoring organization and a family
day care home provider include a
statement of the sponsor’s responsibility
to train the day care home provider;
however, this provision has, in some
cases, been interpreted to mean that
training must be offered to day care
home providers, and not that providers
are actually required to attend the
training. OIG also recommended that
sponsor monitors receive, at a
minimum, training on the same content
areas provided to sponsored facilities.

We are also proposing a number of
other miscellaneous changes that have
been suggested by Program
administrators in recent years. These
include:

» Giving State agencies the authority
to place restrictions on meal service
times;

» Providing State agencies with
greater flexibility on payment
procedures for new child care and
outside-school-hours care centers;
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 Stating expressly that State agencies
are required to issue and enforce the
provisions of all Program guidance
issued by FNS;

 Stating expressly that sponsoring
organizations of family day care homes
may neither use temporarily nor retain
any portion of providers’ food
reimbursement, except as specified in
section 226.13(c); and

 Eliminating obsolete language with
regard to the participation of adult day
care centers.

A. Training Requirements for
Sponsored Facilities and Sponsor
Monitors

What are the current regulatory
requirements for sponsor training of
facility staff?

The current regulations at section
226.15(e)(11) require institutions to
maintain records which document:

* The date(s) and location(s) of all
training sessions conducted;

» The topics covered at the session(s);
and

* The attendees at each training
session.

In addition, sections 226.16(d)(2) and
(3) require sponsors to provide training
to all sponsored child and adult care
facilities in Program duties and
responsibilities prior to beginning
Program operations, and to provide
additional training sessions not less
frequently than annually afterwards.
These requirements are designed to
ensure that facility staff are familiar
with Program requirements prior to
beginning their work with CACFP, and
that the staff of facilities participating in
CACFP continue to receive additional
training on a regular basis.

What were OIG’s findings and
recommendations with regard to facility
training?

OIG found that compliance with these
training requirements is not uniformly
monitored and enforced by State
agencies and institutions. Some CACFP
administrators have interpreted current
regulations to require that sponsoring
organizations offer training to day care
home providers, rather than requiring
that the providers actually attend the
training. In fact, section 226.18 is not
entirely clear on this point; currently,
the agreement between providers and
sponsors must simply include a
statement of the sponsor’s responsibility
to train the day care home’s staff. OIG
recommended that all participating
family day care home providers receive
a minimum number of hours in Program
and child care training each year, and
that sponsors and State agencies verify

that providers receive training at least
annually.

What does the Department propose in
this rule?

We believe it is imperative that staff
at sponsored child and adult care
facilities receive training both before
and during their CACFP participation.
Therefore, we propose to clarify that day
care providers are required to attend
training prior to participation in the
CACFP, and at least annually thereafter.

However, within these broad
parameters, we also believe that it is
necessary to provide State agencies with
some flexibility in defining the format,
content, length, frequency, and other
aspects of the required training process.
For example, some State agencies may
wish to impose Statewide policies on
how sponsors of centers and homes
handle missed training sessions, or
whether technical assistance provided
during monitoring visits can be counted
towards meeting minimum training
requirements. Other State agencies may
prefer to handle these matters on a case-
by-case basis. Some State agencies may
choose to require that facility staff
receive training in the provision of
“quality child care,” whereas others
may be unwilling to mandate training
not directly related to the CACFP.
Finally, since State CACFP
administrators will be familiar with
what training requirements, if any, are
imposed by their State licensing
authorities, they will be in the best
position to determine how CACFP
training might complement any training
provided to child care staff as a result
of licensing-related or other State
requirements.

Accordingly, we propose to amend
sections 226.16(d)(2)—(3) to require that
sponsors provide training to, and
require the attendance of, key staff from
all sponsored child care facilities in
Program duties and responsibilities
prior to the facility’s participation in
CACFP, and no less frequently than
annually thereafter. We also propose to
amend sections 226.17(b), 226.18(b)(2),
226.19(b)(7), and to add a new section
226.19a(b)(11), to clarify that key child
care home, child care center and adult
day care center staff (as defined by the
State agency) are required to attend
Program training prior to the facility’s
participation in CACFP, and at least
annually thereafter, on content areas
established by each State administering
agency.

Will the Department establish
requirements on training content to
State agencies?

Recognizing that some State agencies
will want to have Federal guidance on
training, we have developed materials
designed to help sponsors of child care
facilities provide training on quality
program operations. This guidance,
entitled “Guide to Provider Standards”
and “Guide to Center Standards,” can
be used by State agencies and sponsors
to measure the proficiency of facility
staff in conducting their CACFP (and
broader child care) responsibilities, and
by sponsors to train facility staff in areas
in which they may be deficient. The
three standards established in the
guidance are that facility staff:

* Comply with CACFP administrative
requirements;

* Comply with CACFP meal service
requirements and serve nutritious
meals; and

* Promote the health, safety and well-
being of the children in care.

This guidance was developed in a
cooperative effort with State
administrators and its use is strongly
encouraged.

In addition, we are proposing in this
rule that certain content be covered in
the training of all sponsored child care
facilities. Although we wish to provide
as much flexibility as possible to State
agencies, it is clear that all sponsored
facilities must be thoroughly familiar
with Program requirements if they are to
properly operate the Program. These
basic Program requirements must be
included in all training of sponsored
facilities:

* Serving meals which meet the
CACFP meal patterns;

* An explanation of the Program’s
reimbursement system;

» Taking accurate meal counts;

¢ Submitting accurate meal claims,
including an explanation of how the
sponsor will review the facility’s claims;
and

* Complying with recordkeeping
requirements.

Does the Department expect providers
to receive the same training every year?

No, but we expect that even providers
with long experience in CACFP can use
“reminders” regarding these basic
features of the Program. Although
sponsors may want to design their
training to experienced providers
differently, a review of these Program
features must be a part of every
provider’s annual training.



Federal Register/Vol.

65, No. 177/ Tuesday, September 12,

2000/ Proposed Rules 55119

Don’t sponsor monitors need the same
training?

Yes. A sponsor monitor can hardly be
expected to ensure Program
accountability if he/she is not
thoroughly familiar with these Program
requirements. Therefore, we are also
proposing that sponsor monitors receive
the same training as providers, both
before they begin their monitoring
duties and on an annual basis thereafter.

Does the Department also propose to
adopt the OIG recommendation to
require that State agencies and
sponsoring organizations verify that
facilities have received training?

Yes. The OIG audit recommended that
day care home sponsors and State
agencies verify, at least annually, that
participating providers actually received
required training. As discussed in Parts
II(C) and (E) of the preamble above, we
have developed prototype sponsor and
State agency review forms which
include a section on verifying that
appropriate facility personnel have
received training in accordance with
regulatory requirements. Although use
of these prototype forms is optional, we
propose to require that, at least once a
year, sponsor reviews of all child care
facilities include an assessment of
compliance with training requirements
and that State agency reviews of
sponsors always include this
component.

Accordingly, we propose to further
amend section 226.6(1) to require that,
as part of their administrative reviews,
State agencies assess the compliance of
sponsoring organizations with the
training requirements set forth at section
226.16(d). In addition, we propose to
further amend section 226.16(d) to
require that at least annually, as part of
areview, sponsoring organizations
verify that one or more staff from each
child care facility has attended the
training offered by the sponsor and that
these staff receive training on CACFP
meal patterns, an explanation of the
Program’s reimbursement system, meal
counts, the claims process and claim
review, and Program recordkeeping
requirements, before entering the
Program and on an annual basis
thereafter. Finally, we also propose to
add a new paragraph, section
226.15(e)(15), which would require that
sponsor monitoring staff be trained on
these same content areas.

B. Times of Meal Service

What are the current restrictions on the
time of meal service?

Except for outside-school-hours care
centers, current regulations do not

require that meals be served at
particular times of day, or that a certain
amount of time must elapse between
meal services. Even for outside-school-
hours care centers, the regulations place
restrictions on the time of meal service
for suppers only.

Who has asked for changes to these
requirements?

In the past, some Program
administrators have requested us to
propose definite times of service for
each meal type (e.g., breakfasts only to
be served between 6:00 and 9:00 AM),
or to require that a certain amount of
time elapse between meal services.

How has the Department responded to
these requests?

We remain reluctant to establish such
requirements on a national basis, for
fear of restricting Program access. Single
parents working the night shift, for
example, often have tremendous
difficulty finding suitable care for their
children; it would be counterproductive
to mandate rules that make it even
harder for parents in this type of job
situation to find appropriate, licensed or
approved care for their children.

However, recent audits and reviews
have found child care facilities which
regularly serve apparently unnecessary
meals in order to maximize their claims
for reimbursement (e.g., serving and/or
claiming service of a snack at 4:30 and
a supper at 5:45 to an after-school child
who is to be picked up by a parent at
6). Therefore, we are concerned about
the potential for Program abuse.
Although the proposed requirement to
provide more information about
children’s hours of care and meals
received on enrollment forms (see Part
I1(B) of the preamble, above) and to
conduct edit checks of enrollment forms
against monthly claims (see Part II(D) of
the preamble) will certainly help
identify these practices, it will only do
so during reviews or monthly
reconciliations, after the meal has been
inappropriately served and claimed.

What is the Department proposing?

We are sympathetic to State agencies’
requests to have specific regulatory
authority to impose limits on meal
services. In States where Program
reviews have uncovered patterns of
abuse involving claiming of multiple
meals to children in care for a brief
amount of time, or where main meals
such as breakfasts and lunches are
routinely served only a short time apart,
we wish to provide State agencies with
appropriate tools for eliminating such
mismanagement. In these
circumstances, it is appropriate for State

agencies to have regulatory authority to
support their attempts to limit this type
of abuse.

However, we ask State agencies to
exercise care in implementing
restrictions on meal service times that
might limit the amount of quality care
available to children whose parents
work unusual hours or experience
unique circumstances. In the example
cited above, the child receiving a
supplement at 4:30 p.m. may need one
as soon as he arrives at day care if he
ate lunch at school at 11:30 a.m.;
similarly, he may also need to receive a
supper prior to leaving care if his
commute home is a particularly long
one. In addition, homes and centers
serving infants and toddlers may need
to provide meals more frequently given
these children’s tendency to eat smaller
portion sizes more frequently
throughout the day. State agencies may
wish to limit their use of this authority
to particular sponsorships or particular
facilities which have been found to be
providing meals inappropriately to
children.

Accordingly, we propose to add
section 226.20(k), entitled “Time of
meal service”, to provide State agencies
with the authority to require that child
care facilities allow a certain amount of
time between meal services or that meal
services not exceed a specified duration.
We further propose to redesignate
current paragraphs (k)—(p) as (1)-(q),
respectively.

C. Reimbursement to Institutions When
Approved for Participation

What are the current rules pertaining to
reimbursement of new institutions?

Current section 226.11(a) states that
payment for meals served in child and
adult care centers may only be made to
institutions operating under an
agreement with the State agency for
meal types specified in the agreement.
State agencies have the option to
reimburse child and adult care centers
for meals served in the calendar month
preceding the calendar month in which
the agreement is executed, provided that
the center has records to document
participant eligibility, the number of
meals served, and that the meals met
Program requirements. The State agency
does not have a similar option with
regard to reimbursing family day care
homes for meals served prior to
execution of an agreement.

Why is the Department proposing a
change to this provision?

State agencies have expressed concern
that the current regulation’s wording
limits their flexibility by:
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 Setting up an expectation that
centers will always be paid for meals
served in the calendar month preceding
execution of the agreement; and

» Not specifically citing the State
agency’s authority to defer payments for
a period of time after the execution of
an agreement with an institution and/or
its facilities.

We did not intend to establish an
expectation that new centers would
always be reimbursed for meals served
in the month prior to execution of their
agreement. However, we do not agree
with State agencies which wish to defer
reimbursement to approved centers
until after the date they sign the
Program agreement. Rather, we believe
the regulations should clarify that State
agencies are required to begin
reimbursing centers for meals when a
Program agreement is signed and all
Program requirements are being met.

Accordingly, we propose to add
language to section 226.11(a) to clearly
establish State agencies’ authority to
defer payment for meals served in
centers until the day on which the
center executes a Program agreement
with the State agency.

D. Regulations and Guidance

Are State agencies required to ensure
compliance with Federal guidance as
well as regulations?

Yes. Section 226.6(1) makes State
agencies responsible for monitoring
institutions’ compliance with Program
regulations “and with any applicable
instructions of FNS and the
Department.” Although this
requirement and case law have
demonstrated that State agencies have
the authority and the responsibility to
apply Federal guidance which interprets
the regulations and the law, we believe
it is necessary to clarify this fact.
Comparable regulatory language already
exists in other programs, such as the
Summer Food Service Program (see 7
CFR section 225.15(a)).

Accordingly, we propose to further
amend section 226.6(1) to clarify State
agencies’ authority in this regard, and to
add a new paragraph, section 226.15(m),
which requires institutions to comply
with all regulations, instructions, and
guidance materials issued for the
CACFP.

E. Sponsor Disbursement of Food
Service Payments to Family Day Care
Providers

What are the rules governing sponsors’
disbursement of meal service payments
to family day care homes?

The regulations at sections 226.13(c)
and 226.18(b)(7) state that sponsoring

organizations of family day care homes
shall disburse the full amount of meal
service earnings to providers, except
that, with the provider’s prior written
consent, the sponsor may deduct the
costs of providing meals or foodstuffs to
the provider. In recent years, we have
been asked whether the regulations
would permit sponsors:

» To temporarily retain some portion
of the providers’ meal service payments;
or

» With or without prior written
consent, to subtract the costs of other
goods or services (e.g., liability
insurance premiums, toys, or
educational materials) provided to the
family day care provider.

The intent of the current regulations
is to prohibit any retention of meal
service payments by the sponsoring
organization, except in the single
instance described in the regulations (a
written agreement for the provision of
meals or foodstuffs by the sponsor to the
provider). We are well aware that
sponsors often sell related goods or
services to family day care home
providers, including providers they do
not sponsor. However, because
sponsoring organizations of family day
care homes are required to be public
entities or to have nonprofit status
under the Internal Revenue Code, such
sales must generally be handled through
a separately-incorporated proprietary
subsidiary of the sponsoring
organization. There is no reason for the
government to facilitate proprietary
transactions through the retention of
food service payments provided under
the CACFP. We intend there to be no
exceptions save that specified in the
current rule.

What if the sponsor retains the
providers’ payments temporarily?

This practice amounts to interest-free
“borrowing” by the sponsor from the
provider, and is prohibited by the
regulations. Provider payments are not
the property of the sponsor. Sponsors
that improperly retain provider
payments for any period of time have
misappropriated these funds, in
violation of the statute authorizing
CACFP.

Accordingly, we propose to amend
sections 226.13(c) and 226.18(b)(7) to
further clarify the limitations on
sponsoring organizations’ temporary or
permanent retention of meal service
payments, except when it is expressly
permitted by the regulation or permitted
by the State ag